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The House met at 10 a.m.

The Chaplain, the Reverend Daniel P.
Coughlin, offered the following prayer:

Lord God, Your prophet Ezekiel envi-
sioned an idealized kingdom. Just as
any patriot does for his or her country.
As people of faith, the Members of Con-
gress also have ideals for the Nation.
And we pray that their visionary hopes
will be realized.

Perhaps it is our own longing for
equal justice for all within our bound-
aries and our desire for homeland secu-
rity along our borders that help us best
to understand the prophetic action of
Ezekiel setting boundaries for all the
tribes of Israel.

Perhaps he teaches us that we need
to set boundaries ourselves as the best
way for keeping peace and assuring
prosperity. Each State, each commu-
nity, doing its part to make the whole
Nation strong and responsible.

In the end, Ezekiel saw You, the all-
holy Lord God, dwelling in the midst of
it all. From this center all power would
flow in and out. From this center
where You dwell all else would be
measured and all would be held to-
gether.

Lord God, dwell in our midst, now
and forever. Amen.

———

THE JOURNAL

The SPEAKER. The Chair has exam-
ined the Journal of the last day’s pro-
ceedings and announces to the House
his approval thereof.

Pursuant to clause 1, rule I, the Jour-
nal stands approved.

——
PLEDGE OF ALLEGIANCE

The SPEAKER. Will the gentleman
from New Jersey (Mr. PASCRELL) come
forward and lead the House in the
Pledge of Allegiance.

Mr. PASCRELL led the Pledge of Al-
legiance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-

lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

MESSAGE FROM THE SENATE

A message from the Senate by Mr.
Monahan, one of its clerks, announced
that the Senate has passed without
amendment a bill of the House of the
following title:

H.R. 4226. An act to amend title 49, United
States Code, to make certain conforming
changes to provisions governing the registra-
tion of aircraft and the recordation of instru-
ments in order to implement the Convention
on International Interests in Mobile Equip-
ment and the Protocol to the Convention on
International Interests in Mobile Equipment
on Matters Specific to Aircraft Equipment,
known as the ‘‘Cape Town Treaty’’.

The message also announced that the
Senate has passed a bill and concurrent
resolutions of the following titles in
which the concurrence of the House is
requested:

S. 2249. An act to amend the Stewart B.
McKinney Homeless Assistance Act to pro-
vide for emergency food and shelter.

S. Con. Res. 125. Concurrent resolution rec-
ognizing the 60th anniversary of the Warsaw
Uprising during World War II.

S. Con. Res. 130. Concurrent resolution ex-
pressing the sense of Congress that the Su-
preme Court of the United States should act
expeditiously to resolve the confusion and
inconsistency in the Federal criminal justice
system caused by its decision in Blakely v.
Washington, and for other purposes.

———
ANNOUNCEMENT BY THE SPEAKER
The SPEAKER. The Chair will enter-
tain 10 one-minute speeches per side.

———

NO AVERAGE SUIT

(Mr. FOLEY asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. FOLEY. Mr. Speaker, I know the
photo behind me looks like an average
business suit. It is not. It is a weapon

of mass destruction. Highly classified
documents were removed from the Na-
tional Archives. The Justice Depart-
ment is investigating Sandy Berger,
having secreted away some misplaced
highly classified documents that could
be potentially embarrassing to the
former administration.

What in heaven’s name was he think-
ing? Why would he risk both his rep-
utation and possible prosecution? What
is there to hide in this coat?

At the very least it is gross neg-
ligence, and at the most it is a national
security crises. With his experience, no
one can claim that these are the ac-
tions of a bumbling or absent-minded
government employee. Sandy Berger
knows better.

Since when is taking and misplacing
classified documents ever an honest
mistake? And we thought it was bad
when the last administration was just
taking the furniture.

——

BAD HABITS OF THE WHITE
HOUSE

(Mr. CROWLEY asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. CROWLEY. Mr. Speaker, the
White House read the 9/11 Commission
report. They know how damaging it is
going to be, so they leaked the Sandy
Berger story to distract attention
away from this report.

This is a bad habit of this White
House. They leak a story to change the
subject when they are in deep political
trouble. They leaked the identity of a
CIA agent whose husband criticized
this administration. They leaked Dick
Clarke’s memo when he criticized
them. And they leaked documents to
discredit Paul O’Neill after he criti-
cized them.

The timing here, unfortunately,
again, is very suspicious. We need some
answers here. Can we trust this Justice
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Department to investigate fairly and
impartially who leaked this? And why
is this administration trying to dis-
tract the American people again from
the 9/11 Commission report, a commis-
sion that this White House did not sup-
port the creation thereof or the con-
tinuation of this commission? And
most importantly, does this adminis-
tration trust the American people with
the truth? I think not.

——————

GOOD NEWS FROM THE
PRESIDENT

(Mr. SMITH of Texas asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. SMITH of Texas. Mr. Speaker, 1
would like to express my appreciation
to President Bush for the good news he
has given all Americans.

Thanks to his efforts to combat ter-
rorism, terrorists around the world are
on the run. Thanks to his economic ini-
tiatives, more than one million new
jobs have been created in the last sev-
eral months. Thanks to his education
legislation, America’s children are
doing better in school. Thanks to his
Medicare reform, seniors pay less for
prescription drugs. Thanks to his tax
relief, every taxpayer has more to
spend on their family’s needs.

Yet, many of the President’s oppo-
nents, frankly, hate him and the na-
tional media is biased against him.
Why does the President’s good news
bring out the worst in others?

Well, I do not know, but I do have a
hunch that most Americans will give
the President their heartfelt thanks on
Election Day.

——————

ONGOING ADMINISTRATION
FAILURE

(Mr. DEFAZIO asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. DEFAZIO. Mr. Speaker, well, the
Republicans can try and dredge up the
ghosts of administrations past, but this
commission report released this morn-
ing says that both the Clinton and
Bush administrations are equally cul-
pable in 9/11. What they say is there is
an ongoing failure. The greatest failure
is of our intelligence agencies and law
enforcement agencies to share informa-
tion.

They say no matter how much money
you dump into the intelligence agen-
cies, they are going to continue to fail
because of the culture of keeping their
own information. They say we need to
establish a new way of sharing infor-
mation among those agencies.

The gigantic bureaucracy of the De-
partment of Homeland Security, writ-
ten on the back of a napkin by Karl
Rove at the White House, did not get
there because it excluded the intel-
ligence agencies who failed the United
States of America. Nothing has been
done about this ongoing failing to inte-
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grate the information. They put out
something called the TTIC, the Ter-
rorist Threat Information Center.
Guess what? They send low-level people
there on short details and they do not
share. They are like 3-year-olds about
billion dollar budgets.

They have the information to make
this country safe. It is time for this
Congress and this administration to
take the steps we need that are out-
lined in this report. Forget about
Sandy Berger and a bunch of other B.S.

————

ANNOUNCEMENT BY THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore (Mr.
TERRY). The Members are reminded to
avoid profanity.

———

IRAQ’S RETURN TO NORMALCY

(Mr. PITTS asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. PITTS. Mr. Speaker, there is
still a lot to do, but as we speak the
Iraqi government is making progress.
Iraqi police are rounding up kidnap-
pers. The Kurds have captured 15 for-
eign militants in Kirkuk, including a
key leader and an al-Qaeda affiliate.

The number of Arab and other for-
eign fighters currently detained in Iraq
continues to grow. Iraq’s border police
have apprehended more than 60,000 for-
eigners in the past 7 months, most of
them Iranians trying to enter Iraq ille-
gally, and there are plenty of signs
that the residents of Baghdad are find-
ing a sense of normalcy amidst the
transition to democracy.

Five teams participated in the first
Iraqi baseball tournament, including
two female teams. Nightlife is return-
ing to the banks of the Tigris River,
and residents have started frequenting
summer cafes.

In Mosul the military is working
with Iraqis to dig wells, renew archeo-
logical digs, build a laboratory and re-
pair a hospital elevator.

The Iraqi people are making progress
despite the ongoing efforts of terrorists
to drag them back to the dark ages of
Saddam Hussein.

———

WILL THE PRESIDENT KEEP HIS
COMMITMENTS?

(Mr. PASCRELL asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. PASCRELL. Mr. Speaker, every
single law enforcement organization,
including the Fraternal Order of Po-
lice, the National Sheriffs Association,
supports our efforts, or lack of them,
our efforts to continue the ban on as-
sault weapons. Their only purpose is to
kill or maim. The President made a
commitment in his campaign in 2000.
He said it. I did not. He said he would
continue that ban, and now he is gone
back on it.
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Now, Mayor Bloomberg of New York
said something very interesting 2
weeks ago. You folks are going up
there for your convention. They had 11
homicides 2 weekends ago. He stood in
a press conference and said, there are
too many weapons on the street.

I say to Mayor Bloomberg, call your
President, remind him of the commit-
ment he made in the 2000 campaign,
the presidential campaign, and make
sure he keeps those commitments. We
do not need another Columbine. We do
not need another spraying of people
who are innocently lost day in and day
out. What we need is keeping our com-
mitment. Will the President?

———

SLOPPY SOCKS SCANDAL

(Mrs. BLACKBURN asked and was
given permission to address the House
for 1 minute and to revise and extend
her remarks.)

Mrs. BLACKBURN. Mr. Speaker, 1
am hearing from my constituents on
the Sandy Berger sloppy socks scandal.
They are horrified, absolutely horrified
that somebody who was trusted with
our Nation’s security would stoop to
such a level of carelessness that now
we have the situation where it appears
he has stuffed it in his socks, in his
pants pocket, in his jacket pocket and
has taken frequent, frequent restroom
breaks.

What happened with the documents?

They are offended that the former
President would make this a laughing
matter and talk about how he laughed
about the carelessness.

Let me tell you, my constituents
want some answers.

Here is an e-mail from one of my con-
stituents. “I do not care when it was
discovered or when it was released,
only that it took place. I am very con-
cerned that any government represent-
ative would minimize the action or re-
gard it as sloppy, careless or a mistake.
It is a crime.”

The people want answers. They ex-
pect a full investigation.

———
0O 1015
THE 9/11 COMMISSION REPORT

(Mr. McDERMOTT asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. MCDERMOTT. Mr. Speaker, as 1
got up this morning, I heard on CNN
news that the Republican leadership
had already decided we cannot do any-
thing about the 9/11 report until next
year.

What we come to this morning is,
first, the gentleman from Florida, now
the lady from Tennessee, to tell us that
the problem is Sandy Berger. Hey,
folks, do not pay any attention to that
report, just look at Sandy Berger’s pic-
ture. Come on, look at Sandy Berger’s
picture. Look at Sandy Berger’s pic-
ture. That is what you want to do.

This is a distraction by the White
House. This is a damning report, and
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we can spend all the time we want to
blaming people here, but the question
is what are we going to do.

The Republicans say they care about
terrorism. This here is a report that
gives us concrete things to do; and the
leadership of the Republican Party
says, well, put this up on the shelf, this
9/11 report, just put it up there, and let
us go down and talk about Sandy
Berger.

Did anything get lost? Did the com-
mission say they could do not their
work? Did the Justice Department
come to it with any charges against
Mr. Berger? No.

Now, we do not want to talk about
the White House and Vivian Plame, or
whatever her name was, that they
outed or the majority leader who seems
to be in some difficulty in Texas. We do
not want to talk about that stuff. Let
us talk about what needs to be done
with the terrorism report.

———

THE DEFENSE DEPARTMENT
WASTES A LOT OF MONEY

(Mr. DUNCAN asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. DUNCAN. Mr. Speaker, almost
every Member of this Congress wants
us to have a strong military, and we all
want to support our troops. Yet almost
everyone realizes, too, that the Defense
Department unfortunately wastes a lot
of money.

It seems to me that we have an obli-
gation to the taxpayers to speak out
against this waste, or it will get even
worse.

Now national news organizations and
publications have reported that the De-
fense Department has paid for 556
breast enlargements and 1,592
liposuctions for soldiers and depend-
ents from 2000 through the first 3
months of 2004. These are very expen-
sive operations.

I realize the Federal bureaucrats can
rationalize or justify almost any ex-
pense, especially since it is not coming
out of their pockets, but soldiers have
an obligation to stay in shape and meet

physical fitness requirements and
should not need liposuction for severe
obesity.

Certainly, it does not make any sense
to say that breast enlargements will
make women better soldiers.

———

THE NATIONAL DEBT

(Mr. MATHESON asked and was
given permission to address the House
for 1 minute.)

Mr. MATHESON. Mr. Speaker, since
the start of the current administration
in January of 2001, the national debt
has increased by $1,639,772,884,702.

According to the Web site for the Bu-
reau of the Public Debt at the U.S. De-
partment of the Treasury, yesterday
the Nation’s total outstanding, pri-
vately held debt was $4,228,551,437,783.

Foreign holdings of U.S. privately
held debt now total $1.75 trillion. This
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is an increase of $740 billion since Jan-
uary of 2001, and it is 41 percent of all
privately held U.S. debt.

For the sake of our children and our
grandchildren, the fiscal health of our
country deserves far better care and at-
tention from the White House and from
this Congress.

——
WHAT ARE WE WAITING FOR?

(Mrs. MALONEY asked and was given
permission to address the House for 1
minute.)

Mrs. MALONEY. Mr. Speaker, before
the ink was even dry on the 9/11 report,
before we even had a chance to read it,
some were saying we should delay any
action on the 9/11 Commission’s rec-
ommendations.

I have one simple question: What are
we waiting for? Did we miss the point
of 9/11? Remember, we cannot spell 9/11
without 9-1-1 and 9-1-1 means urgent,
emergency, act now, life or death. It
does not mean let us table this discus-
sion until after the election.

The bipartisan commission has called
for the creation of a national terrorist
center with a new Cabinet-level intel-
ligence chief. They call for the creation
of a Joint House and Senate Com-
mittee on Intelligence with budget
power. I say, great, let us do it, let us
act now. What are we waiting for?
What part of 9/11 does the leadership of
this House not understand?

———
9/11 COMMISSION REPORT

(Mr. KINGSTON asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. KINGSTON. Mr. Speaker, today
the bipartisan 9/11 Commission gave
their report to Members of Congress,
and I think it was a solid report.

It pointed out we just did not have
the imagination to perceive our en-
emies hating us so much that they
would use airplanes as missiles and at-
tack us in the somewhat cowardly, sur-
prised manner that they did. We did
not have the capabilities in our intel-
ligence community because we looked
at it through Cold War visions. We
should have been looking ahead. Fi-
nally, we did have not the right man-
agement tools. The CIA, the FBI, and
other agencies were not talking to each
other.

Therefore, one of their recommenda-
tions was to put together a national se-
curity czar, one person who would be
above the CIA and the FBI to kind of
control the 15 different intelligence
agencies. I think it is an interesting
proposal, one that I think most Mem-
bers of Congress are going to be recep-
tive to.

They also said that we need to put
together a committee, maybe a select
joint committee between House and
Senate, for more oversight, perhaps
giving it the authority to authorize
and appropriate. Oversight, Members of
Congress are going to be very inter-
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ested in this, and I am looking forward
to a good bipartisan effort to address
the issues raised by the 9/11 Commis-
sion.

——
BORROWING MONEY

(Mr. ROTHMAN asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. ROTHMAN. Mr. Speaker, I am
not sure that the American people un-
derstand what is happening with our
fiscal House, our economic well-being.

I wonder if the American people
know, Mr. Speaker, that the President
of the United States is borrowing
money to add to the largest annual def-
icit in the history of the United States,
borrowing money to give tax cuts, tax
cuts that will go disproportionately to
households making over $300,000 a year.

As the Wall Street Journal said just
the other day, a very conservative
newspaper, all of these prior trillion
dollars of tax cuts have benefited pri-
marily the very rich in our society, not
the middle class, not the working class
and not the poor; and they give reasons
why that is so.

Instead of borrowing money, adding
to the deficit for more tax cuts for the
rich, who have done very well, thank
you very much, why do we not invest
that money in our Nation’s infrastruc-
ture, roads, bridges, sewers, hospitals,
school buildings, so that not only do
we provide good-paying jobs but at the
end of it we have something to show
for it and we do not force our local
property taxpayers to pick up the tab
when the Federal Government should
be paying for it, instead of giving it to
the very rich who have done extraor-
dinarily well. God bless them, but they
do not need the money. America and
our taxpayers need the money.

————
MARRIAGE PROTECTION ACT

(Mr. BLUMENAUER asked and was
given permission to address the House
for 1 minute.)

Mr. BLUMENAUER. Mr. Speaker, on
a day of good news, when we have a re-
port from the 9/11 Commission that has
been thorough, bipartisan, with some
solid, hard-hitting suggestions to make
our country safer, when later this
morning I am confident the House is
going to take a vote condemning what
is going on in Sudan and calling it
what it is, genocide, moving us in the
right direction. Sadly the House Re-
publican leadership has managed to
take the terrible idea of enshrining dis-
crimination in our Constitution
against gay and lesbian citizens and
trump it, take it one step further.

We are about to debate a rule that
for the first time in our history would
pass legislation stripping from the Fed-
eral courts the ability to rule on con-
stitutionality of Legislation. They
want to do it specifically in a case of
discrimination against our gay and les-
bian citizens.
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Never before in our history have we
done this. In fact our former colleague,
Bob Barr, who authored DOMA, said it
is unnecessary and a dangerous prece-
dent. I hope the House will reject it.

———

TAX CUTS

(Mr. OWENS asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. OWENS. Mr. Speaker, Democrats
like tax cuts, too, but the Democratic
Party’s tax policies are targeted to do
the most good for the majority of
Americans. Working families will be
the beneficiaries of the Democratic tax
policy.

Republicans want tax cuts which give
more to the have-mores. Tax cuts for
the rich are luxury toys, but tax cuts
for working families are absolute ne-
cessities.

Working families need more child
care tax credits. Working families need
tuition tax credits to help their chil-
dren attend college and rise up the eco-
nomic ladder.

Let the corporations pay more taxes
if we need revenue for the war in Iraq
or any other activity. Change the Fed-
eral rules for the way we charge for our
assets, grazing land, mining rights or
the sale and lease of the spectrum
above us, which is owned by the Amer-
ican people.

Democrats want tax cuts, but we
want tax cuts for working families.

—————

COURT-STRIPPING LEGISLATION

(Mr. PALLONE asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. PALLONE. Mr. Speaker, today,
the House will attempt to do some-
thing it has never done before, strip
our courts of hearing cases on the De-
fense of Marriage Act.

Eight years ago, I opposed DOMA be-
cause I felt it was a blatant act of dis-
crimination against gays and lesbians.
To this day, I believe Republicans
forced the issue in 1996 because it was
a Presidential year and they wanted to
divide the country in a desperate
search for votes.

It is 8 years later, and Republicans
are at it again. Last week, they were
embarrassed in the other body when
they could not even muster a majority
on a constitutional amendment ban-
ning gay marriage. Since that did not
work, why not strip the courts of au-
thority to hear cases regarding DOMA?

The court-stripping bill would, for
the first time in our Nation’s history,
take from a group of Americans the
right to appeal to our courts. It is also
extremely dangerous in that it would
lead to the possibility of Congress
stripping other issues from judicial re-
view in the future.

It is bad policy; but in an election
year, Republicans simply do not care.
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PROVIDING FOR CONSIDERATION
OF H.R. 3313, MARRIAGE PROTEC-
TION ACT OF 2004

Mrs. MYRICK. Mr. Speaker, by direc-
tion of the Committee on Rules, I call
up House Resolution 734 and ask for its
immediate consideration.

The Clerk read the resolution, as fol-
lows:

H. RES. 734

Resolved, That upon the adoption of this
resolution it shall be in order to consider in
the House the bill (H.R. 3313) to amend title
28, United States Code, to limit Federal
court jurisdiction over questions under the
Defense of Marriage Act. The bill shall be
considered as read for amendment. The
amendment in the nature of a substitute rec-
ommended by the Committee on the Judici-
ary now printed in the bill shall be consid-
ered as adopted. The previous question shall
be considered as ordered on the bill, as
amended, and on any further amendment
thereto to final passage without intervening
motion except: (1) 90 minutes of debate on
the bill, as amended, equally divided and
controlled by the chairman and ranking mi-
nority member of the Committee on the Ju-
diciary; and (2) one motion to recommit with
or without instructions.

The SPEAKER pro tempore (Mr.
TERRY). The gentlewoman from North
Carolina (Mrs. MYRICK) is recognized
for 1 hour.

Mrs. MYRICK. Mr. Speaker, for the
purpose of debate only, I yield the cus-
tomary 30 minutes to the gentleman
from Massachusetts (Mr. MCGOVERN),
pending which I yield myself such time
as I may consume. During consider-
ation of this resolution, all time yield-
ed is for the purpose of debate only.

On Wednesday, the Committee on
Rules did meet and grant a closed rule
for H.R. 3313, the Marriage Protection
Act of 2004. The rule provides 90 min-
utes of debate, equally divided and con-
trolled by the chairman and ranking
minority member of the Committee on
the Judiciary.

J 1030

This bill seeks to utilize the con-
stitutional authority of Congress to
limit the jurisdiction of the Federal ju-
diciary to hear cases which may arise
as a result of the 1996 Defense of Mar-
riage Act, otherwise known as DOMA.
The bill reserves that authority to the
States. The bill provides that no Fed-
eral court will have the jurisdiction to
hear a case arising under DOMA’s full
faith and credit provision.

This provision in DOMA codified that
no State would be required to give full
faith and credit to a marriage license
issued by another State if that rela-
tionship is between two people of the
same sex. Long-standing Supreme
Court precedent recognizes the power
of Congress to limit the jurisdiction of
courts that it creates.

In essence, the bill says no Federal
court will have the opportunity to
strike down DOMA’s full faith and
credit provision. The result of such a
decision by the Federal courts would in
effect invalidate the numerous Defense
of Marriage Acts which have passed in
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at least 38 States. This would mean
that the citizens of States such as
Michigan, California, Virginia, Texas,
and Florida, who have their own stat-
utes to define marriage as between one
man and one woman, would have to
recognize the marriage licenses issued
to same sex couples by other States
that allow that practice.

I believe the people of these States as
well as the people of my home State of
North Carolina should be able to defend
and preserve the institution of mar-
riage and that we today should support
their efforts. This is the way it has
been throughout civilization. It is our
job to prevent unelected lifetime ap-
pointed Federal judges from striking
down DOMA’s protection for the
States. To that end, I urge my col-
leagues to support the rule and the un-
derlying bill.

Mr. Speaker, I reserve the balance of
my time.

Mr. MCGOVERN. Mr. Speaker, I yield
myself 6 minutes.

Mr. Speaker, I thank the gentle-
woman for yielding me the customary
30 minutes, and I rise in strong opposi-
tion to this rule and to the underlying
bill. The Marriage Protection Act of
2004 is quite simply a mean-spirited,
discriminatory and misguided distrac-
tion. It does not belong on the floor of
the House of Representatives, not when
there are so many important issues
facing Congress and the American peo-
ple.

Nearly 900 American soldiers have
now been killed in Iraq, but the House
is not talking about that today. Today
the bipartisan 9/11 Commission issues
its report on what happened and how to
prevent it from happening again, but
we are not talking about that on the
House floor today.

This Republican leadership has failed
to pass a budget, but we are not talk-
ing about that. Today we learn that,
according to the GAO, the Pentagon
has spent most of the $65 billion that
Congress approved for fighting the
wars in Iraq and Afghanistan and is
trying to find $12.3 billion more from
within the Department of Defense to
make it through the end of the fiscal
year. We should be talking about that.

We still do not have a transportation
bill. The minimum wage has not been
increased in years. Millions of Ameri-
cans are unemployed and without
health insurance. Homeland security
needs are going unmet, but we are not
talking about any of that in the House
of Representatives today.

According to the New York Times,
conservative activist and Republican
adviser Paul Weyrich’s solution to the
bad news coming out of Iraq was to
‘‘change the subject’” to gay marriage.
I quote, ‘‘Ninety-nine percent of the
President’s base will unite behind him
if he pushed the amendment,” Mr.
Weyrich said. ‘It will cause Mr. KERRY
no end of problems.” As for gay Repub-
licans whose votes Mr. Bush might
lose, Mr. Weyrich wrote, ‘“Good rid-
dance.”
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So instead of addressing the real con-
cerns facing American families, the
leadership of this House has decided to
throw their political base some red
meat because we all know exactly what
is going on here.

Mr. Speaker, we can at least be hon-
est about it. Last week the Republican
leadership got beat badly in the other
body. Not only did they not pass the
Federal Marriage Amendment, Senate
Republicans could not even agree
among themselves what to vote on. So
the Republican leadership, including
the White House, decided they needed a
win on something that beats up on gay
people and they needed to do it fast, so
here we are. They could not amend the
Constitution last week so they are try-
ing to desecrate and circumvent the
Constitution this week.

The intent of this bill is quite clear,
to close the door to the Federal court-
house for an entire group of American
citizens simply because of their sexual
orientation. It is enough to take my
breath away. One of the most funda-
mental, sacred principles of our system
is that every single American should
have access to equal justice under the
law, not some Americans, not most
Americans, not just straight Ameri-
cans, but all Americans. But not any
more. Not under this bill.

Under this bill for the first time in
our long history, a person can be de-
nied access to the Federal courts when
that person claims that a Federal stat-
ute violates the Constitution.

Further, this bill takes 200 years of
jurisprudence based on the separation
of powers and throws it in the trash.

Why? Because of the latest craze in
Republican fund-raising appeals, the
dreaded ‘‘activist judges.”” To all of
those listening to the debate today, I
would encourage you to count how
many times the phrase ‘‘activist
judges’ is thrown around. Make sure
you have your calculator.

The problem is that the Republican
leadership only goes after the so-called
activist judges they disagree with.
They had no problem in activist judges
in Bush v. Gore. And make no mistake
about it, if this bill passes its pro-
ponents will be back for more. Every
time there is a court decision they do
not like, they will attempt to prohibit
the courts from exercising their con-
stitutional oversight. Other issues will
be on the table, civil rights and civil
liberties, voting rights, choice, envi-
ronmental protection, worker protec-
tions, all will be at risk if a political
majority in Congress disagrees with a
Federal court decision. This bill would
set a dangerous, dangerous precedent.

Finally, we hear a lot of rhetoric
today from supporters of this bill pro-
testing that they are not anti-gay, just
pro-marriage. Well, the supporters of
this bill have even named it the Mar-
riage Protection Act. Mr. Speaker, I
thank the other side, but my marriage
does not need protection, and certainly
not from the Republican leadership of
this House.
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This bill seeks to solve a problem
that does not exist. There is no ur-
gency, no credible court case chal-
lenging DOMA.

So let us work on the issues that
matter most to our constituents. Let
us tackle health care and education
and homeland security and jobs, let us
not change the subject for political
reasons, let us not desecrate the Con-
stitution.

Mr. Speaker, I urge my colleagues to
do the right thing. Cast your vote with
an eye toward being on the right side
of history. Look further than tomor-
row’s headlines, think about more than
30 minutes from now, think about 30
years from now. Remember that Mem-
bers of Congress opposed the 1964 Civil
Rights Act and the Voting Rights Act.
Remember that Members of Congress
denounced a decision in Brown v. Board
of Education in part because of activist
judges. History has not been kind to
them.

Mr. Speaker, I reserve the balance of
my time.

Mrs. MYRICK. Mr. Speaker, I yield
myself such time as I may consume.

I would like to clarify the actual
wording of what this bill does. It does
not favor or disfavor any particular re-
sult or any group of people. It is moti-
vated by a desire to preserve for the
States the authority to decide whether
the shield Congress enacted to protect
them from having to accept same sex
marriage licenses issued out of State
will hold. There is no ill will here to-
ward anyone. It does not dictate the re-
sults, either. It only places final au-
thority over whether the States must
accept same sex marriage licenses
granted in other States in the hands of
the States themselves.

This bill should be supported, I be-
lieve, by any Member who supports the
proposition that lifetime appointed
Federal judges must not be allowed to
rewrite marriage policies for the
States.

Mr. Speaker, I yield 4 minutes to the
gentleman from Tennessee (Mr. DUN-
CAN).

Mr. DUNCAN. Mr. Speaker, I thank
the gentlewoman for yielding me this
time and bringing this rule to the
floor. She is one of the great leaders in
this Congress.

Mr. Speaker, I rise in support of this
rule and the underlying bill that was
originally authored by the gentleman
from Indiana (Mr. HOSTETTLER).

For 7% years before I came to Con-
gress I served as a circuit court judge
in Tennessee. For many years, I have
heard Federal judges complain about
the Congress expanding Federal juris-
diction too much, so they are greatly
overworked. This is a very reasonable,
minimal limitation of their jurisdic-
tion and I am sure that even if this leg-
islation passes, the Federal judges will
still claim that they are very much
overworked.

On July 12, 1996, the House passed
and on September 10, 1996, the Senate
passed the Defense of Marriage Act.
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That act said the word ‘‘marriage”
means only a legal union between one
man and one woman as husband and
wife, and the word ‘‘spouse’ refers only
to a person of the opposite sex who is a
husband or wife. I repeat that. That
legislation said the word ‘‘marriage”’
means only a legal union between one
man and one woman.

That legislation further said no State
shall be required to give effect to any
public act, record or judicial pro-
ceeding of any other State respecting a
relationship between persons of the
same sex that is treated as a marriage
under the laws of such other State,
Territory and so forth.

That legislation, Mr. Speaker, passed
by the overwhelming margin of 342 to
67 in this House, and by the even more
overwhelming margin of 85 to 14 in the
Senate. That is 85 Senators voted for
that legislation. Further, it went to
the President, President Clinton at
that time, and he signed that legisla-
tion into law.

This legislation, authored by the gen-
tleman from Indiana (Mr.
HOSTETTLER), is a reasonable expansion
of that legislation limiting the juris-
diction because it is true that many,
many people in this country have been
upset that unelected judges have as-
sumed so much super-legislative power
in this country in recent years. The
overwhelming majority of the Amer-
ican people do believe that the only
true marriage is that between one
adult man and one adult woman. There
are other limitations on marriage such
as prohibitions against marriages by
family members or bigamist marriages,
and I think the overwhelming majority
of the American people feel that our
society, our families, and especially
our children would be better off if we
defined marriage, the only true mar-
riage, legal marriage, as that of being
between one man and one woman.

Mr. Speaker, I know that many out-
standing people come from broken
homes, but I also know that the great-
est advantage that we can give to any
child is a loving mother and father.
That is so important to the future of
this country. That is a greater advan-
tage than unbelievable amounts of
money.

Senator Daniel Patrick Moynihan, a
man who was one of the most respected
Members of the Senate, a Senator from
the other party, said several years ago
that we have been, unfortunately, de-
fining deviancy down, accepting as a
part of life what we once found repug-
nant. We should stand behind tradi-
tional marriage. We should stand be-
hind this legislation and support it as
strongly as we possibly can.

Mr. MCGOVERN. Mr. Speaker, I yield
212 minutes to the gentlewoman from
Texas (Ms. JACKSON-LEE), a strong de-
fender of the United States Constitu-
tion.

(Ms. JACKSON-LEE of Texas asked
and was given permission to revise and
extend her remarks.)

Ms. JACKSON-LEE of Texas. Mr.
Speaker, I would not be standing here
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today had it not been for the courts of
America, and particularly our Federal
jurisdiction. I would not have the op-
portunity to speak in this august body,
to have achieved an education that
some might call equal in an unequal
system if we did not have Brown v. To-
peka Board of Education that broke
the chains of segregation on America. I
would argue that was a high moment
in America’s history. We do not have
the time in the moments I have to
speak to chronicle that history of the
courts providing opportunities for the
minority.

Today I want to explain to America
that this is not a constitutional
amendment that will address the ques-
tion of their fears and apprehensions
about loving individuals being to-
gether. This is a poor fix and this is a
collapse of government as we know it.

Mr. Speaker, might I say that this is
an undermining and barring of Ameri-
cans from the courthouse door. I give
Members an example. Just suppose
that farming policies of the State of
Texas, my Texas, had been ill-con-
ceived and some poor farmer that
Willie Nelson sings for every year went
to the Federal courthouse in Texas and
asked that those policies be declared
unconstitutional or illegal. This
amendment sets the precedent for
slamming the courthouse door to that
farmer.

O 1045

Or maybe someone in Ohio, a con-
sumer who wants to challenge the ill-
conceived consumer laws that causes
thousands of injuries to our children on
the playgrounds of America, and that
poor person goes to the Federal court-
house and wants to go to the Supreme
Court, that door is slammed in their
face.

I asked the Committee on Rules in
their wisdom to send this out with an
unfavorable response. Unfortunately,
they did not. So today we debate an ill-
conceived precedent that will deny the
citizens of America judicial review, due
process, and equal protection under the
law.

I close by simply saying, we see in
the Washington Post today that the
Pentagon needs billions of more dollars
this year in Iraq and Afghanistan.
Today we do not debate that. We have
the 9/11 report, and today we do not
have a Homeland Security authoriza-
tion markup.

I ask my Republican friends, and I
ask them with sincerity, why can we
not do the people’s business and do it
in the right way?

Mr. Speaker, I close by saying I was
and still stand as a minority in Amer-
ica. I cannot stand for having minority
rights denied by this amendment being
passed today. I ask for a ‘“‘no’’ vote.

Mr. Speaker, | rise in opposition to H. Res.
374, the rule issued for the base bill, H.R.
3313, the Marriage Protection Act (MPA). The
very fact that the bill itself has been brought
to the floor of the Committee of the Whole is
obnoxious and indicative of a diminished re-
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spect for the Constitution—with which many of
us on this side of the aisle would rather not be
associated.

In addition to the contravention of and the
disregard for the public policy that has been
established by statutory law, caselaw decided
in the highest court in the Nation, and most
importantly the intent of the Framers of our
Constitution, the base bill, as my colleagues
from Florida so eloquently stated in the Rules
Committee hearing yesterday, “attempts to
legislate morality” for an entire nation.

In debating this very important issue, |
would ask that my colleagues put aside their
personal biases and fears and examine this
bill for what it is—a threat to the framework of
our democracy that is facially unconstitutional.
As legislators, we all take an oath to uphold
the integrity of the Constitution and to protect
the citizens of America from overbroad and in-
vidious acts of the legislative and executive
branches.

H.R. 3313 is inconsistent with the Equal
Protection clauses of the Constitution and its
Bill of Rights. It singles out one group of peo-
ple—lesbian and gay Americans—for different
and inferior treatment. This unequal treatment
of one group is the very essence of classifica-
tions that run afoul of the principle of Equal
Protection.

The bill is with the separation of powers.
The principle of judicial review, part of the
bedrock of our political system since Marbury
v. Madison, protects citizens from over-
reaching by the legislative and executive
branches. Our system of government relies on
its “checks and balances” and an independent
judiciary to ensure that all legislation complies
with the Constitution. We in Congress lack the
power to exempt legislative branch actions
from judicial review and we should not attempt
to reverse this process now.

The proposed Marriage Protection Amend-
ment is inconsistent with Due Process. Re-
moving access to Federal courts on a ques-
tion of Federal law, such as the constitu-
tionality of MPA, could deprive an individual
challenging such a law of due process, which
is guaranteed by the Fifth Amendment’'s Due
Process Clause.

The proposed Marriage Protection Act is a
major departure from our constitutional and
legal tradition. Despite many efforts over re-
cent decades to adopt restrictions on Federal
courts in controversial areas (such as abortion
rights and school prayer), no bill instituting a
broad ban on a subject matter class or cases
has passed, much less one that disadvan-
tages only a discrete group of people.

In Congress, our views differ on many
things, but we can unite in the fact that we be-
lieve in the constitution and we are here to
serve the public. This bill will do neither, it
goes against our founding document and it
only alienates a group of people and denies
them basic rights.

| would ask that my colleagues defeat this
bill and protect our fundamental rights.

Mrs. MYRICK. Mr. Speaker, I reserve
the balance of my time at this point.

Mr. MCGOVERN. Mr. Speaker, I yield
2% minutes to the gentleman from New
York (Mr. WEINER).

Mr. WEINER. Mr. Speaker, as a non-
lawyer and observing that there are
many young people in the gallery
today, this is actually an instructive
debate that we are having for the sec-
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ond time in 2 weeks. Last week, with
the sponsorship of Republicans and
Democrats alike, we paid tribute to
John Marshall.

John Marshall was perhaps the most
important jurist in the history of the
United States, because despite what
many people think, in the Constitution
of the United States nowhere does it
say who will settle disputes between
the legislature, the executive, and the

courts. What if each of the three
branches come to a different conclu-
sion?

Well, John Marshall, in 1803, 201

years ago, said the courts are going to
decide. The courts are going to be the
final arbiter of what is constitutional
and what is not.

For 200 years, that has served as the
way that we have operated, virtually
unquestioned. It was even unques-
tioned in the year 2000 when, in the
Constitution of the United States, it
clearly says that Congress has the
right to choose electors, and the Su-
preme Court took that upon itself. We
Democrats, although we were very con-
cerned about it, jurists, scholars of ju-
risprudence said it was a terrible deci-
sion, but no one says it should not be
the courts to make that decision.

I would say to the gentlewoman or
anyone who supports this bill, if not
the courts then who? Who is going to
make the decision about the constitu-
tionality of this law?

We are left with essentially three
choices. One, we can say the State
courts will make that final determina-
tion. But what if we have two State
courts that are in conflict? Who is
going to resolve that dispute?

Two, we can say that it will be the
legislature that will always decide
these things, and we have 50 different
legislative interpretations, or the leg-
islature will change every 2 years,
changing interpretation of the law.

And the third choice is just anyone
can choose whatever interpretation
that they like.

Before we choose anything but the
courts, before we support this, let us
remember something here. The courts
are where the minority goes to have
their views heard. That one person who
is standing outside a movie theater;
the courts are where that one person
goes who wants to protect his right to
bear arms against a legislature that is
overzealous, where the one person goes
who has burnt a flag and wants to go to
find out if what he has done is con-
stitutional.

There are dozens and dozens of places
in society where the majority rules.
The court is the only place we go to
protect our constitutional rights.

So to the sponsors of the bill, to the
sponsors of the rule, I ask them, if not
John Marshall’s way, if not judicial re-
view, if not the Supreme Court of the
United States of America, then who
will it be who will decide what is con-
stitutional and what is not?

Mrs. MYRICK. Mr. Speaker, I yield
myself such time as I may consume for
just a clarification.
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Marbury v. Madison is entirely con-
sistent with H.R. 3313. It established
the principle of judicial review and
stands for the proposition that the Su-
preme Court has the final say on the
issues it decides, provided either the
issues it decides are within its original
jurisdiction or Congress by statute has
granted the Supreme Court the author-
ity to hear the issue. It is that simple.
If a case does not fall within the juris-
diction of the Federal courts because
Congress has not granted the required
jurisdiction, Federal courts simply
cannot hear the case.

The author of Marbury v. Madison
was Chief Justice John Marshall, as
was stated, and Chief Justice Marshall
himself, after he decided that case, dis-
missed cases when the Federal courts
had not been granted jurisdiction by
Congress to hear them under the Judi-
ciary Act of 1789.

Mr. Speaker, I yield 4% minutes to
the gentleman from New Mexico (Mr.
PEARCE).

Mr. PEARCE. Mr. Speaker, I thank
the gentlewoman for yielding me this
time.

Mr. Speaker, I rise to support this
rule, because this debate must be re-
moved from the courts who are filled
with unelected, lifetime judges, and
the debate should be moved from those
courts back into the court of the peo-
ple, back into the courthouse square
instead of in the courthouse.

Mr. Speaker, Congress has the con-
stitutional right to be involved in this
process, and I can tell that the debate
has already covered that, so I am going
to limit my comments. But the Con-
stitution declares that Congress will be
involved in making these sorts of deci-
sions in determining what the Federal
courts will and will not hear. It was, in
fact, that judicial review process that
Judge Marshall made in Marbury v.
Madison that began the process of judi-
cial review that is not even called for
in the Constitution, and judicial review
which has extended the power of the
courts beyond, beyond, and beyond
where the original Framers of the Con-
stitution intended for the courts to
have power and, in doing so, have erod-
ed the power of the legislative branch.

Mr. Speaker, we have encountered in
our history a very clear, similar case,
exactly paralleling what we are doing
today. We had a time in our history
when there were definitions that the
courts began to give, such as the defi-
nition of slavery.

It was the Supreme Court that de-
cided in the Dred Scott decision that
the issue of slavery involved the will of
the minority and said that the will of
the minority could not be subjected to
the will of the majority. Of course, the
courts at that time did a small sleight
of hand because the minority that they
were talking about was really the mi-
nority slave holders, the owners of
slaves, and they overlooked the rights
of the minority of the slaves them-
selves. We fought a Civil War over the
Supreme Court’s definitions at that
point.
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Instead of really understanding that
the will of the people had spoken and
the ensuing constitutional amend-
ments, the courts later, in the Plessy
v. Ferguson case, established the Sepa-
rate but Equal Doctrine that again was
offensive to the multitudes of people in
this country.

Right now we have a Supreme Court
that is willing to declare its will on the
people no matter what the people say,
and I think that the rule is extremely
important here, because it begins to
take that right back from the Supreme
Court and put the discussion in this
body who represents and can be elected
and unelected by the people. The Su-
preme Court cannot be unelected, ever,
and it is a very critical element of this
argument.

But to those people who say this is
an emotional issue, they are exactly
correct. Our office spent over 20 hours
discussing the issue, and we have peo-
ple inside our office who were on both
sides of the issue. But at the end of the
day, nature has described what a mar-
riage is. Law only fundamentally de-
fines what nature has already defined:
that a man and a woman come to-
gether, they create life, and it is the
only life-creating institution and the
only life-creating relationship in the
world, and then the bonding process of
that keeps them together in order to
nurture and to grow the children and
the offspring.

Mr. Speaker, that is the relationship
that people are asking about, and it is
a good question. Should gays be al-
lowed to marry? Well, yes, they can,
and they should be allowed to marry.
But marriage, by definition of nature,
is between a man and a woman, and if
they are going to marry, they have to
marry a man or a woman. The discus-
sion is absolutely centered around this
question, and it is not a matter of right
and it is not a matter of discrimina-
tion.

But what the other side of the aisle
wants to do is to redefine marriage for
all people. It is the redefinition that is
wrong, because there is no civil rights
abridgement here. Many black leaders
are speaking in favor of this. This is
the will of the people saying we must
have a discussion among the people as
to what is marriage and how it is de-
fined.

For these reasons, I support the rule,
Mr. Speaker.

Mr. MCGOVERN. Mr. Speaker, I yield
2 minutes to the gentleman from Wash-
ington (Mr. INSLEE).

(Mr. INSLEE asked and was given
permission to revise and extend his re-
marks.)

Mr. INSLEE. Mr. Speaker, I thought
I heard everything here, but citing the
Dred Scott decision in support of this
amendment is like citing the Ku Klux
Klan in support of civil rights legisla-
tion. This amendment is a Soviet style
attack on American freedom, and the
reason requires a little look at history.

The former Soviet Union had a Con-
stitution, like we do. The former So-
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viet Union had a Bill of Rights, like we
do; very similar to our Bill of Rights.
But the former Soviet Union had an-
other little trick. Their little trick was
that the executive and legislative
branches prohibited the judicial sys-
tem of the former Soviet Union from
enforcing their Bill of Rights, and what
did they get? Tyranny.

The instructive lesson of the Soviet
Union is that we should not go down
the path of getting rid of, yes, frus-
trating, nonunderstandable courts that
sometimes do not agree with Congress.
But I guess the authors of this amend-
ment feel that they are smarter than
Thomas Jefferson and smarter than
any court that ever lived.

This is not the only right that is
going to be on the chopping block.
Once we do away with the independ-
ence of the American judicial system,
which has never been done in American
history, ever; this Chamber has never,
ever cut the knees out of the American
Bill of Rights in American history, and
this is not like the first time we have
a controversial issue that may end up
in the courts. Civil rights was con-
troversial. Gun rights are controver-
sial. It may be controversial if this
Congress passes a gun rights bill like
the Brady Bill and then it goes to the
U.S. judicial system to see if it is con-
stitutional, that is controversial. But
where will this stop?

I may ask the drafters, why did you
stop here? Why, if you believe the PA-
TRIOT Act is constitutional, why do
you not just do away with the Supreme
Court and not let them review that as
well?

This is a first step to tyranny. It
ought to be rejected.

Mrs. MYRICK. Mr. Speaker, I yield
myself such time as I may consume.

I would like to read a couple of
quotes from Thomas Jefferson that he
made, of course, a long time ago. He la-
mented that ‘‘the germ of dissolution
of our Federal Government is in the
Constitution of the federal judiciary;

. working like gravity by night and
by day, gaining a little today and a lit-
tle tomorrow, and advancing its noise-
less step like a thief over the field of
jurisdiction, until all shall be usurped.

In Jefferson’s view, leaving the pro-
tection of individual rights to fellow
judges employed for life was a very se-
rious error. Responding to the argu-
ment that Federal judges are the final
interpreters of the Constitution, Jeffer-
son wrote, “You seem . . . to consider
the [federal] judges as the ultimate ar-
biters of all constitutional questions, a
very dangerous doctrine indeed and one
which would place us under the des-
potism of an oligarchy. Our judges are
as honest as other men and not more
s0.”
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They have with others the same pas-
sions for party, for power, and the
privileges of their core. Their power is
the more dangerous, as they are in of-
fice for life and not responsible as the
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other functionaries are to the elective
control.

The Constitution has elected no such
single tribunal, knowing that to what-
ever hands confided with the corrup-
tions of time and party, its members
would become despots.

Mr. Speaker, I reserve the balance of
my time.

Mr. MCGOVERN. Mr. Speaker, I yield
30 seconds to the gentleman from New
York (Mr. WEINER).

Mr. WEINER. Mr. Speaker, I con-
tinue to hear concerns about an over-
reaching judiciary, and I asked a sim-
ple question. I will gladly yield to an
answer. If not the judiciary inter-
preting the laws of Congress, then who
does?

Mr. Speaker, does the gentlewoman
have a response?

Mrs. MYRICK. Mr. Speaker, will the
gentleman yield?

Mr. WEINER. I yield to the gentle-
woman from North Carolina.

Mrs. MYRICK. Well, in this par-
ticular case, it is the State courts, the
right to be left to the State courts.

Mr. WEINER. Certainly. Well, in that
case, who is to interpret conflicts be-
tween the two State courts or 50 State
courts?

Mr. MCGOVERN. Mr. Speaker, I yield
2 minutes to the gentleman from Or-
egon (Mr. BLUMENAUER).

Mr. BLUMENAUER. Mr. Speaker, 1
think it is important that we do listen
carefully to this debate. Why are we
here today if it is not just a sad grab
for votes after the embarrassing melt-
down in the Senate last week dealing
with the constitutional amendment
that would have banned same-sex mar-
riage?

Listen to the rationale. The over-
worked judiciary? That certainly has
not stopped our Republican colleagues
from trying to shift the burden when it
fits their ideology. They want the
States to have the final authority only
in this area, not for consumer protec-
tions or environmental policy.

The Republican leadership do not
like unelected lifetime judges making
these difficult decisions.

Well, frankly, looking at their efforts
to pack the Federal judiciary with un-
qualified right-wing ideologues, I can
understand why they are a little nerv-
ous about it; but, that is our system.
Now they are afraid of their own con-
servative-leaning Supreme Court. This
is so unnecessary, that the author of
DOMA, our former colleague Bob Barr,
has issued an edict. This is not needed;
and Mr. Barr points out, to his credit,
that this is a terrible precedent.

Ten years from now the American
public, especially our young people, are
going to wonder why we tied ourselves
in knots politically trying to discrimi-
nate against citizens based on their
sexual orientation; but if we pass this
dangerous legislation today, while the
controversy surrounding rights for gay
and lesbian citizens will be gone, this
dangerous, tragic, ill-conceived prece-
dent will linger and will be dusted off

CONGRESSIONAL RECORD —HOUSE

every time people want to extend their
political influence at the expense of
issues that may be controversial but
demand attention from our Federal
courts.

Mrs. MYRICK. Mr. Speaker, I yield 2
minutes to the gentleman from New
Mexico (Mr. PEARCE).

Mr. PEARCE. Mr. Speaker, again, I
thank the gentlewoman for yielding me
this time and support the rule.

The comments about conservative-
leaning courts just fly in the face of ac-
tual fact. This court in Lawrence v.
Texas was not exactly right-leaning,
and that is a fairly recent decision. In
fact, the case of the Congress over
being willing to declare what the
courts can and cannot look at is a very
recent occurrence, as our friends on the
other side of the aisle seem to have for-
gotten that Mr. DASCHLE himself wrote
into the legislation that the court can-
not even oversee the removal of
shrubbery and scrub brush from the na-
tional forest in South Dakota.

And certainly if the Supreme Court
and the courts can be held back from
considering anything in the manage-
ment of those forests, it might just
reach the threshold that the American
people should have the right to say
that the Federal courts would not be
the last point of reference there.

I would go back again to my friend’s
comment that quoting the Dred Scott
decision is like quoting from the Ku
Klux Klan civil rights manual. I think
that the mixing of conversations there
was certainly not based on fact. The
Dred Scott decision was a decision by
not a Republican court to establish
slavery as the legitimate form of activ-
ity in this country. The Dred Scott de-
cision was the one that authorized and
made slavery legal, and it was against
the will of the people that that was
done. And it is similar to the case now
where the courts would operate against
the will of the people.

Mr. MCGOVERN. Mr. Speaker, after
the gentleman’s comments, in his con-
cern for activist Federal judges, I just
want to state for the record that seven
of the Supreme Court justices right
now have been appointed by Repub-
lican Presidents, and pretty conserv-
ative Republican Presidents at that.

I yield 30 seconds to the gentleman
from New York (Mr. WEINER).

Mr. WEINER. Mr. Speaker, this
Member of the other body was in viola-
tion of the rules referenced on the
floor. Let me just clarify the record
there. It is perfectly legal to write into
a piece of legislation that one goes to a
certain place for a point of review but
not another place. Nowhere in the
Daschle legislation did it say one has
no right to the courts or no right to
the Supreme Court of the land. That is
simply misstating the facts.

Mr. MCGOVERN. Mr. Speaker, I yield
2% minutes to the distinguished gen-

tleman from  Massachusetts (Mr.
DELAHUNT).
Mr. DELAHUNT. Mr. Speaker, 1

thank the gentleman for yielding me
this time.
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I think it is important to understand
the essence of this bill, because it is
truly very simple. What it does is it
says that the Defense of Marriage Act
that was passed by this body in 1996,
obviously it is a Federal statute, can-
not be reviewed by the Federal courts.
That is what it says, and it includes
even the United States Supreme Court.

So for the first time in our constitu-
tional history since the decision in
Marbury v. Madison, this body would
strip from the United States Supreme
Court its essential function in our de-
mocracy, which is the review, particu-
larly of Federal statutes, for the deter-
mination as to its constitutionality.
That is what this debate is about
today. It is not about the defense of
marriage. We did that in 1996; and by
the way, if you took a look at the re-
cent data in terms of divorce, it has
not been very effective, I would sug-
gest; but as the gentleman from Oregon
indicated, the author of the Defense of
Marriage Act, former Representative
Robert Barr, urges a ‘‘no’ vote on this
particular bill because of what it does.
It establishes a dangerous precedent. It
is clearly unconstitutional.

Let me conclude with this statement.
This bill does not defend marriage.
What it does do, however, it diminishes
our democracy; and we ought not to be
about that as an institution. We should
encourage our democracy and our val-
ues.

Mrs. MYRICK. Mr. Speaker, I yield 2
minutes to the gentleman from OKkla-
homa (Mr. SULLIVAN).

Mr. SULLIVAN. Mr. Speaker, I rise
in strong support of the rule consid-
ering H.R. 3313, the Marriage Protec-
tion Act of 2004. This is a critical piece
of legislation that will prevent
unelected, lifetime appointed Federal
judges from arbitrarily determining
the definition of marriage for the
American people.

In 1996, Congress passed the Defense
of Marriage Act by an overwhelming
bipartisan margin. Defense of marriage
firmly states that no State shall be re-
quired to accept the same-sex marriage
licenses granted by other States. To
this day, 38 States have passed similar
defense of marriage laws, dem-
onstrating the overwhelming consensus
for the protection of the institution of
marriage.

The role of Congress has always been
clear on the limitation of jurisdiction
of the lower Federal courts. The Mar-
riage Protection Act is an exercise of
Congress’s authority and is an appro-
priate remedy to address the abuses of
Federal judges on this issue. States
with defense of marriage statutes or
constitutional amendments on same-
sex marriage should not be forced to
accept same-sex marriages from other
States.

Today the Federal courts are being
used by activist judges to redefine mar-
riage for the American people, com-
pletely apart from public debate upon
those that the American people have
elected to represent them.
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More than 200 years of American law
and thousands of years of human expe-
rience should not be arbitrarily
changed by a handful of unelected
judges. The issue of marriage is too im-
portant to be decided by judicial fiat.
The American people must have a voice
on this important issue.

Mr. Speaker, I urge passage of H.R.
3313.

Mr. MCGOVERN. Mr. Speaker, I yield
2 minutes to the gentlewoman from
New York (Mrs. MALONEY).

Mrs. MALONEY. Mr. Speaker, I rise
in strong opposition to this rule and
the underlying bill; and if enacted, this
would establish a tremendously dan-
gerous precedent by denying the Fed-
eral judiciary the ability to review ac-
tions of the legislative and executive
branches. It would eliminate the
checks and balances that the Founding
Fathers of our Nation so wisely estab-
lished in our Constitution. Such a
reckless move would cause lasting and
permanent damage to our democracy.

Since John Marshall, the Constitu-
tion has had superiority over the legis-
lature. The Constitution gave us the
right to speech and privacy, and even if
we vote for 435 to 0, certain rights are
protected in our Constitution. But if
this bill were to become law, it would
deny jurisdiction to the Supreme Court
and all Federal courts over any cases
related to the Defense of Marriage Act.

This bill goes beyond merely pre-
venting same-sex couples from seeking
legal redress in our courts. It would
deny judicial review to an entire class
of citizens because of passing partisan
passions, and it is willing to trample
on our Constitution in order to do so.
No issue is worth paying such a price.
This is a low moment in the history of
this House. I urge a ‘‘no”’ vote on the
rule and the underlying bill. The Re-
publican leadership is trying to use a
wedge issue to appeal to right-wing
constituencies in a highly charged
election year, and they are willing to
trample on our Constitution. No issue
is ever worth such a price. I urge a
“no” vote.

Mrs. MYRICK. Mr. Speaker, I reserve
the balance of my time.

Mr. MCGOVERN. Mr. Speaker, I yield
2 minutes to the gentlewoman from
California (Ms. LOFGREN).

Ms. LOFGREN. Mr. Speaker, we here
in America are fortunate indeed for our
history and our law. We have a written
Constitution that protects our Ilib-
erties, and we have a system of checks
and balances that makes sure that we
do not fall prey to totalitarianism. 201
years ago, a case was decided, Marbury
v. Madison, and in that famous case,
Justice Marshall pointed out that we
were at a cusp. Either the Constitution
is a superior, paramount law, un-
changeable by ordinary means, he said,
or it is on a level with ordinary legisla-
tive acts and like other acts is
alterable when the legislature shall
please to alter it.

He said then, and for the last 200
years we have agreed, that it is inde-

CONGRESSIONAL RECORD —HOUSE

fatigably the province and the duty of
the judicial department to say what
the law is. Make no mistake about it,
this proposal, whatever you think
about gay marriage, whatever you
think about DOMA, this proposal today
is a radical one. It proposes to change
the system of government that we have
enjoyed here in America for over 200
years, a system of checks and balances,
where the Constitution is the para-
mount authority, and the executive
and the legislative branches must live
within the Constitution.

This road leads to totalitarianism;
and so whatever you think on the hot
issue, the political issue of gay mar-
riage, I urge you to reject this first
step down the road to a system of gov-
ernment that is markedly different
from what Americans have enjoyed for
the last 200 years.
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I have never seen a debate of this
sort in the Committee on the Judici-
ary, and again today on the floor, such
a serious misunderstanding of the sys-
tem of government that we have here
today. Do not let it happen here.

Mrs. MYRICK. Mr. Speaker, I yield 1
minute to the gentleman from New
Mexico (Mr. PEARCE).

Mr. PEARCE. Mr. Speaker, I thank
the gentlewoman for yielding me time.

I rise to support the rule and the un-
derlying bill. We have got several com-
ments from our friends on the other
side of the aisle that definitely demand
a closer look. First, the statement that
this side of the aisle is bringing this
highly charged issue up right now as an
electionary issue. I am sorry, but it
was not this side of the body that
began to cause people to go down in
acts of defiance of the law, began to get
licenses and get marriages approved
that were currently against the law. It
was not this side of the aisle that
brought those up. We are simply re-
sponding that now that the issue has
come up, we need to deal with it.

Also, there was a comment that we
are diminishing democracy, and abso-
lutely the opposite thing is occurring.
We are empowering the democracy and
we are empowering the people. But the
other side is working under the very
knowledge and the very truth that if
they can find one court and four judges
they can create law in this country.
That is not empowering democracy.
This bill and this rule empower democ-
racy.

Mr. MCGOVERN. Mr. Speaker, I yield
2 minutes to the gentleman from Mas-
sachusetts (Mr. MARKEY).

Mr. MARKEY. Mr. Speaker, oil prices
at $40 a barrel, nearly 1,000 young
American men and women dead in Iraq,
6,000 wounded.

What are we debating here on the
floor of Congress? We are taking up a
bill to strip the Federal courts of the
power to hear cases challenging the
constitutionality of the Defense of
Marriage Act. Apparently, the Repub-
lican Congress is so concerned that a
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gay or lesbian couple might someday
have their marriage in one State recog-
nized in another that they are prepared
to take the extreme measure of pre-
venting judges from interpreting the
law.

While every other American will con-
tinue to enjoy the checks and balances
that come from three branches of gov-
ernment, the Republicans have decided
that if you are gay you should be able
to get along with just two branches of
government. Why are they doing this?

Conservative activist Paul Weyrich
shed some light on the current think-
ing in Republican circles which ex-
plains why this bill is really on the
floor today. Here is what Mr. Weyrich
had to say: “The President has bet the
farm on Iraq. Right or wrong, he has
done it. Even if you disagree with the
decision, you have to admire the Presi-
dent for putting it on the line and stay-
ing the course despite overwhelmingly
bad news for months now.

“Therefore, Iraq will be an unavoid-
able topic of discussion in this cam-
paign. The problem is that events in
Iraq are out of the control of the Presi-
dent.”

Mr. Weyrich writes, ‘“‘There is only
one alternative to this situation:
Change the subject.” He dismisses the
option of taking up oil prices or the
economy. Apparently, even he does not
think those are winners for the Presi-
dent.

“No,”” he concludes, ‘“‘what I have in
mind to change the subject is a winner
for the President. The Federal Mar-
riage Amendment.” The gay marriage
issue, he gleefully advises, ‘‘will cause
Senator KERRY no end of problems.”

So that is what it is really all about.
Republican leaders in Washington are
running scared. They look at the polls
on Iraq, on the economy, on jobs and
they fear that the voters are going do
rise up in November, and as a result
they bring an unconstitutional act out
on the floor that will strip gays and
lesbians of their rights to be able to go
to the Federal courts.

Vote ‘‘no” on this bill. It is a dis-
grace against the United States Con-
stitution.

Mrs. MYRICK. Mr. Speaker, I yield
7% minutes to the gentleman from In-
diana (Mr. HOSTETTLER), the sponsor of
this bill.

(Mr. HOSTETTLER asked and was
given permission to revise and extend
his remarks.)

Mr. HOSTETTLER. Mr. Speaker, I
rise in strong support of the rule and,
obviously, in strong support of the un-
derlying legislation.

I would like to bring us back to a dis-
cussion of the actual legislation that is
being considered and a discussion ini-
tially of the constitutionality of that
legislation.

We have heard lots of folks that have
suggested that this legislation is in
fact unconstitutional, and I think at
the outset we need to remember the
wisdom of a law school professor that
testified before the United States Sub-
committee on Courts, the Internet, and
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Intellectual Property of the Committee
of the Judiciary in 1997, that reminded
us as Members of Congress and the
country that when it comes to the
teaching of constitutional law in our
law schools, which we will hear a few of
those folks who graduated from those
law schools today on this very issue,
the thing that you need to understand
about constitutional law is it has vir-
tually nothing to do with the Constitu-
tion.

And with that in mind, we will talk
today about the constitutional law and
what is ‘“‘constitutional or unconstitu-
tional” and then we will be talking
about the Constitution.

I will be erring on the side of the ac-
tual Constitution and try to inform my
colleagues of what the Constitution ac-
tually says with regards to, for exam-
ple, separation of powers.

The notion of separation of powers is
this: That the legislature has its pow-
ers limited and enumerated in the Con-
stitution; the Article II branch, the ex-
ecutive has their powers, his powers in
this particular case, limited and enu-
merated in the Constitution; and in Ar-
ticle IIT you have the very limited and
enumerated powers of the judiciary in
Article III, a much smaller article in
text than Article II and Article I; and
so you have that separation of powers.

It is interesting to note that in Arti-
cle III, for example, it talks a lot about
the powers vested in the Congress.
Well, we will talk about that in just a
moment but let us look at Article IV,
Section 1 that talks about the power of
Congress with regards to the Defense of
Marriage Act that was passed in 1996.

This bill, the Marriage Protection
Act, seeks to remove from the Federal
courts jurisdiction concerning the De-
fense of Marriage Act. Now, why would
we take that step? One reason is be-
cause we can and another reason is be-
cause we should. I will tell you why we
can in a moment, and part of that is
the fact that this power granted to
Congress that is not granted to the ju-
diciary, that is not granted to the exec-
utive, is so explicitly expounded in the
Constitution in Article IV, Section 1.

It says, ‘‘Full faith and credit shall
be given in each State to the public
acts, records and judicial proceedings
of every other State, and the Congress
may by general laws prescribe the
manner in which such acts, records and
proceedings shall be proved and the ef-
fect thereof.”

So in Article IV, Section 1 we see a
power of the Congress. We do not see
anything about the Supreme Court. We
do not see anything about the Presi-
dent. That is power explicit and exclu-
sive to Congress. And so in employ-
ment of that power, we passed the De-
fense of Marriage Act that said no
State would have to give full faith and
credit to a marriage license issued by
another State if that marriage license
was issued to a same sex couple.

We exercised the explicit and exclu-
sive authority of Congress to, by gen-
eral laws, prescribe the manner in
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which the effects of a marriage license
and, for example, the State of Massa-
chusetts, was to be felt in the State of,
for example, Indiana, my home State.
So we have that power.

Once again, nothing here says the
courts, nothing here says the executive
branch, and then when we move to the
idea of can Congress take from the
courts certain jurisdictions we have to
ask ourselves, well, how does the Con-
stitution grant the authority to create
the courts? Well, we turn to Article I,
Section 8 and it says, ‘“The Congress
shall have power to constitute tribu-
nals inferior to the Supreme Court,”
and those are today known as the dis-
trict courts and appeals courts. We
have the power to constitute them, to
make them up.

Then it goes on to say in Article I,
Section 8 that the Congress shall have
power to make all laws which shall be
necessary and proper for caring into
execution the foregoing powers, such as
constituting the inferior tribunals, and
all other powers vested by this Con-
stitution in the government of the
United States or in any department or
officer thereof.”

So we can create the Federal courts,
we can by definition abolish the Fed-
eral courts. We do not seek to do that
today, but we seek to make a law that
will carry into execution that power of
creating the courts, and that is to
limit the jurisdiction.

We then turn to Article III, Section
1, and we hear once again in Article III,
which is generally referred to as the ju-
dicial branch creation, and what does
it say in Article III? It says, ‘“The judi-
cial power of the United States shall be
vested in one Supreme Court and in
such inferior courts as the Congress
may from time to time ordain and es-
tablish.”” Then it goes on to talk about
the Supreme Court and the judicial ca-
pacity and jurisdiction of the court
system.

It says in Article III, Section 2, ‘“‘In
all cases affecting ambassadors, other
public ministers and councils, the Su-
preme Court shall have original juris-
diction. In all the other cases before
mentioned,” and that is previous in Ar-
ticle III, Section 2, all those other
cases, ‘‘the Supreme Court shall have
appellate jurisdiction, both as to law
and fact, with such exceptions and
under such regulations as the Congress
shall make.”

So the United States Constitution is
very clear. Congress has the authority
to create the inferior Federal courts.
Congress has the authority to make ex-
ceptions and regulations with regard to
all of the appellate cases that come be-
fore the Supreme Court. Anyone that
actually reads the Constitution and
has a basic understanding of grammar
and the English language in general
can find that in fact the Constitution
grants Congress the authority.

Now, the question is, so we can do
this, the question remaining before us
is this: Should Congress do this? That
question was answered on Tuesday.
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On Tuesday of this week a couple
from Massachusetts, a lesbian couple
who had been married in Massachu-
setts, removed themselves to the State
of Florida and they entered into the
Federal courts a complaint that Flor-
ida would not recognize their same sex
marriage license conferred upon them.

This battle has been engaged. In fact,
the attorney for the lesbian couple
that wishes to demand an overturn of
the Defense of Marriage Act said this,
“With the filing of this historic lawsuit
today in the Federal court, Florida has
become a battleground.”

Well, we want to snuff that battle-
ground out today in Congress by claim-
ing that the people of Florida should be
able to determine the marriage laws of
the people of Florida and not the State
of Massachusetts.

Mr. MCGOVERN. Mr. Speaker, I yield
2 minutes to the gentlewoman from the
District of Columbia (Ms. NORTON).

Ms. NORTON. Mr. Speaker, I thank
the gentleman for yielding me time.

Mr. Speaker, I know what it means
to be excluded from your own Constitu-
tion, and after the experience of Afri-
can Americans in this country and a
Civil War, I never thought I would see
a civil war in law where we would try
to exclude any other group of Ameri-
cans from the Constitution of the
United States, and that is exactly what
we are trying to do here today. We are
trying to change the constitutional
system that the framers put in place
over one constitutional issue.

Now, every time there is an issue like
this which raises the hackles of the
country, people rush forward to try to
do exactly this, to strip the courts.
They did it during the era of desegrega-
tion. They have done it with school
prayer. The fact is that the issue has
been settled for 200 years in Marbury v.
Madison, and the issue is quite simply
this: That the Supreme Court is the
final arbiter of constitutional matters.

Now, if that were not the case, if that
is wrong, then the framers were wrong,
because the framers were still sitting,
some of them in the court itself, some
of them in the Congress when Marbury
was passed, and under accepted prin-
ciples of constitutional interpretation
somebody could have come to the floor
and said the court has got it wrong and
we are going to assert ourselves. In-
stead they accepted Marbury v. Madi-
son and we must accept it.

The Supreme Court has constitu-
tional standing in our system, and the
words are ‘‘The judicial power of the
United States shall be vested in one
Supreme Court.” Otherwise, we would
have chaos in our system without any
separations of powers. Congress would
never have to account for unconstitu-
tional laws. All it would have to do is
to put court-stripping language in
every bill and we would be a Constitu-
tion unto ourselves because there
would be no review of our unconstitu-
tional laws.
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That is unconstitutional. I think it is
certainly un-American.
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Mrs. MYRICK. Mr. Speaker, I yield 1
minute to the gentleman from North
Carolina (Mr. HAYES).

Mr. HAYES. Mr. Speaker, I thank my
friend, the gentlewoman from North
Carolina (Mrs. MYRICK), for yielding me
the time, and I rise in strong support of
this rule.

It pains me today to think that we
are even at this place in our Nation’s
history when we have to debate the im-
portance of maintaining the bedrock of
our country, the American family.

As a fairly new grandfather myself, I
have watched my children as new par-
ents, and I am reminded that their
children are each blessed to have a
mother and father. They are uniquely
suited, male and female, to invest in
their lives.

The legislation and the rule before us
is not about discrimination or civil
rights as some might claim. This is
about the bedrock of our society, our
community and our future. This is a
big deal.

Mr. Speaker, we need to rise in
strong support across the board, both
sides of the aisle, in bipartisan fashion.
We support the American family.

Mr. MCGOVERN. Mr. Speaker, can 1
inquire of the time on both sides.

The SPEAKER pro tempore (Mr.
TERRY). The gentleman from Massa-
chusetts (Mr. MCGOVERN) has 4 minutes
remaining. The gentlewoman from
North Carolina (Mrs. MYRICK) has 1
minute remaining.

Mr. MCGOVERN. Mr. Speaker, I yield
2 minutes to the distinguished gen-
tleman from  Massachusetts (Mr.
FRANK).

Mr. FRANK of Massachusetts. Mr.
Speaker, this is not just about gays
and lesbians. I have been here 24 years.
We never do anything only once. When
you have developed a particular proce-
dure to use in defense of your views,
that gets used again and again. Today,
I was going to say you set a precedent
if you pass this bill, but you do not set
a precedent. You go back in history to
the Articles of Confederation.

Passage of this bill will mean that
the United States Constitution, in this
particular area, will have different
meanings in different States because
States will then be the ultimate de-
cider of the Constitution, and anyone
who thinks that if we do it in this case
that is the only time we will ever do it
does not follow things closely.

I am the ranking member on the mi-
nority side in the Committee on Finan-
cial Services. There is not an area in
our jurisdiction with respect to the
business community of America where
the financial community does not
come to us and say we need one uni-
form law.

Do you not understand, Mr. Speaker,
that if you set this precedent, it will
apply in other areas? Indeed, it will be-
come boilerplate. If you are passing
legislation dealing with the second
amendment and gun rights; and envi-
ronmental land takings under the fifth
amendment; the commerce clause, fi-
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nancial regulation, it will be a matter
of course to add this language that
says, and by the way, we believe so
strongly in what we have done, it will
be none of the business of the courts.

There will be different views in dif-
ferent States. Forget the Uniform
Commercial Code. We will have the
“multiple commercial code,”” the mul-
tiple choice commercial code. We will
have the ‘“Multiple Choice Constitu-
tion.”

I guess I am regretful, maybe I can
apologize, that the sight of two les-
bians falling in love and wanting to
formalize that has so traumatized the
majority that they are prepared to
make the biggest hole in the United
States Constitution that we have seen
since we became one Nation. You are
saying there will be no more uni-
formity in the Constitution, and you
say it is only here.

By the way, I know a few scholars
who think you will lose on full faith
and credit. You make a terrible mis-
take to set a precedent that will be fol-
lowed time and again. It will become
truth that you really care about an
issue that you say that the United
States Constitution will no longer be a
uniform document, but will be subject
to dozens of separate State
interpretations.

Mrs. MYRICK. Mr. Speaker, I yield 30
seconds to the gentleman from New
Mexico (Mr. PEARCE).

Mr. PEARCE. Mr. Speaker, wrapping
up my comments for this part of the
debate, I again rise to support the rule
and the underlying bill.

This bill does not favor or disfavor
any particular result or any group of
people. It is motivated by the desire to
preserve for the States the authority
to decide whether the shield Congress
enacted to protect them from having to
accept same-sex marriage licenses out
of State will hold.

This bill does not eliminate any
group from the Constitution, but in-
stead, recognizes the 10th amendment
of the Constitution which declares that
all rights are reserved for the States
except those which are specifically
given to the Federal Government.

I would comment that the observa-
tions of the last gentleman are com-
pletely contrary to the 10th amend-
ment of the Constitution.

Mr. MCGOVERN. Mr. Speaker, can I
inquire of the gentlewoman how many
more speakers she has on her side.

Mrs. MYRICK. I have no more speak-
ers.

Mr. MCGOVERN. Mr. Speaker, I yield
myself the remaining time.

Mr. Speaker, let me reiterate what
this bill is all about. It is a mean-spir-
ited, unconstitutional, dangerous dis-
traction. No matter what Members
may think about gay marriage, the
issue here today is whether or not we
will take away people’s fundamental
constitutional rights.

Gay men and women pay taxes, serve
in the United States Congress and in
legislatures across the country, serve
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in our military, raise families that par-
ticipate in the political process. The
idea that they should be treated as sec-
ond-class citizens and stripped of their
constitutional rights is not only
wrong, it is appalling.

Now, I am from Massachusetts and
my colleagues will hear supporters of
this bill talking today about the al-
leged catastrophe that has occurred in
my State in the last few months; but
you know what, Mr. Speaker, the world
did not come to an end in Massachu-
setts when the State Supreme Court
made its ruling. People got up and
went to work and took their kids to
school and paid their bills and lived
their lives. The world kept spinning on
its axis.

In the end, I think that is what is
driving the supporters of this bill
crazy. The outrage, the mass hysteria,
the political momentum they expected
from this issue just have not material-
ized. The American people are a lot
smarter and a lot more tolerant and a
lot more reasonable than the Repub-
lican leadership gives them credit for,
which is why, Mr. Speaker, even if this
bill passes today, I still have hope.

Mr. Speaker, every Member of this
House took an oath that they would
uphold and defend the Constitution of
the United States. I hope we will do
that today. I urge all my colleagues to
vote ‘‘no”’ on this bill.

Mr. Speaker, I yield back the balance
of my time.

Mrs. MYRICK. Mr. Speaker, I yield
back the balance of my time, and I
move the previous question on the res-
olution.

The previous question was ordered.

The resolution was agreed to.

A motion to reconsider was laid on
the table.

——————

PROVIDING FOR CONSIDERATION
OF H.R. 4842, UNITED STATES-MO-
ROCCO FREE TRADE AGREE-
MENT IMPLEMENTATION ACT

Mr. LINCOLN DIAZ-BALART of
Florida. Mr. Speaker, by direction of
the Committee on Rules, I call up
House Resolution 738 and ask for its
immediate consideration.

The Clerk read the resolution, as fol-
lows:

H. RES. 738

Resolved, That upon the adoption of this
resolution it shall be in order without inter-
vention of any point of order to consider in
the House the bill (H.R. 4842) to implement
the TUnited States-Morocco Free Trade
Agreement. The bill shall be considered as
read for amendment. The bill shall be debat-
able for two hours equally divided and con-
trolled by the chairman and ranking minor-
ity member of the Committee on Ways and
Means. Pursuant to section 151(f)(2) of the
Trade Act of 1974, the previous question shall
be considered as ordered on the bill to final
passage without intervening motion.

SEC. 2. During consideration of H.R. 4842
pursuant to this resolution, notwithstanding
the operation of the previous question, the
Chair may postpone further consideration of
the bill to a time designated by the Speaker.
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The SPEAKER pro tempore. The gen-
tleman from Florida (Mr. LINCOLN
DI1AZ-BALART) is recognized for 1 hour.

Mr. LINCOLN DIAZ-BALART of
Florida. Mr. Speaker, for the purpose
of debate only, I yield the customary 30
minutes to the distinguished gentle-
woman from New York (Ms. SLAUGH-
TER), pending which I yield myself such
time as I may consume. During consid-
eration of this resolution, all time
yielded is for the purpose of debate
only.

(Mr. LINCOLN DIAZ-BALART of
Florida asked and was given permis-
sion to revise and extend his remarks.)

Mr. LINCOLN DIAZ-BALART of
Florida. Mr. Speaker, House Resolution
738 is a standard, closed resolution for
consideration of the underlying trade
legislation that provides for fair and
extensive debate on H.R. 4842, the
United States-Morocco Free Trade
Agreement Implementation Act.

The rule provides 2 hours of general
debate evenly divided and controlled
by the chairman and the ranking mi-
nority member of the Committee on
Ways and Means.

Mr. Speaker, the relationship be-
tween the Kingdom of Morocco and the
United States of America has existed
throughout the history of the United
States. In December of 1777, when war
raged between the American colonies
and Britain, Sultan Sidi Mohammed
boldly recognized our young, and not
yet free, Republic. That magnanimous
act of recognition was cemented in a
Treaty of Peace and Friendship be-
tween our countries, ratified in July of
1878. That enduring document remains
the oldest unbroken treaty in the his-
tory of the foreign relations of the
United States. Quite simply, the King-
dom of Morocco is our most permanent
and enduring friend.

The gentleman from Pennsylvania
(Mr. ENGLISH), the gentleman from
Tennessee (Mr. TANNER), the gen-
tleman from Louisiana (Mr. JOHN), and
I came together to form the Morocco
Caucus in Congress to highlight and to
further deepen the truly magnificent
and critically important relationship
between the United States and the
Kingdom of Morocco. The United
States has no better friend and ally in
the Maghreb, in North Africa and in
the Arab world than Morocco.

We are cognizant of, and grateful for,
the help Morocco provided during the
reign of the great statesman King Has-
san II in the dangerous and prolonged
struggle known as the Cold War and in
the initial and ultimately delicate
stages of the peace process between
Israel and her neighbors.

We are cognizant of, and grateful for,
the unequivocal and decisive help Mo-
rocco has provided during the reign of
another great statesman, King Moham-
med VI, in our common war against
the forces of international terrorism.
Both our peoples have been victims of
the scourge of cowardly attacks upon
unarmed civilians, and both nations
have answered the challenge of this dif-
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ficult time with strong leadership and
decisive action.

The United States must be cognizant
and supportive of the wisdom and expe-
rience of Morocco, that great influence
for stability in North Africa, in the
Middle East, regarding issues related
to international terrorism. We must
understand that Morocco’s insistence
upon its territorial integrity and its re-
fusal to accept a terrorist state in the
Western Sahara is critically important,
not only for the national security of
Morocco, but also for the security of
the United States and of our European
allies.

Today, Mr. Speaker, we celebrate an-
other milestone in the wonderful rela-
tionship between the United States and
Morocco as we prepare to consider H.R.
4842, legislation to implement the
United States-Morocco Free Trade
Agreement. This agreement will ben-
efit both our peoples as it facilitates
and encourages ever-growing com-
merce between our countries and the
creation of many new jobs in Morocco
and in the United States. This agree-
ment will help turn an already solid re-
lationship into an even greater friend-
ship.

Mr. Speaker, I would like to take
this opportunity to publicly thank a
few distinguished leaders for making
this important free trade agreement a
reality.
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Understanding the importance of this
agreement and with the August recess
quickly approaching, the gentleman
from California (Mr. THOMAS) made
great efforts to expedite the consider-
ation of this agreement in the House.
The gentleman from Illinois (Speaker
HASTERT) has been especially solid in
his leadership on this critical issue, as
has been the gentleman from Texas
(Mr. DELAY), the majority leader, and
the gentleman from California (Mr.
DREIER), chairman of the Committee
on Rules. Ambassador Bob Zoellick has
been and continues to be a stalwart,
strong advocate on behalf of the eco-
nomic interests of the United States
and especially job creation in America,
and President Bush’s leadership has
truly been the linchpin for great ac-
complishments such as this.

While we fight terror across the
globe, the United States, under this
President, has deepened economic and
security-based relationships with our
friends for the benefit of our protection
and our freedom.

Mr. Speaker, I urge my colleagues to
support both the rule and the under-
lying legislation that we bring before
the House today.

Mr. Speaker, I reserve the balance of
my time.

Ms. SLAUGHTER. Mr. Speaker, I
yield myself such time as I may con-
sume.

(Ms. SLAUGHTER asked and was
given permission to revise and extend
her remarks.)

Ms. SLAUGHTER. Mr. Speaker, 1
thank the gentleman from Florida (Mr.
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LINCOLN DIAZ-BALART) for yielding me
the customary 30 minutes.

Mr. Speaker, an important part of
our job is to encourage the purchase of
U.S. goods and services by others in
the international community, espe-
cially now when the economy is limp-
ing along and failing to replace the 1.1
million jobs lost since the Bush admin-
istration took office. Hopefully open-
ing up foreign markets for American
products will lead to the creation of
good, high-paying jobs here in the
United States. However, we must be
mindful of the consequences of free
trade agreements such as the U.S.-Mo-
rocco Free Trade Agreement.

Last week this body considered the
free trade agreement, FTA, between
the United States and our ally Aus-
tralia. Serious questions were raised
about the impact patent protection
language might have on the ability of
the United States to reimport lower
cost drugs from other countries and
the impact on the Australian govern-
ment’s low-cost pharmaceutical drug
program.

According to the Wall Street Jour-
nal, urged by the drug industry, the
U.S. Trade Representative is seeking to
strengthen protections for costlier
brand-name drugs, defending the U.S.
companies from foreign competition of
foreign producers of generic drugs. So
far the USTR has successfully added
this safeguard to the trade agreements
with Jordan, Chile, Singapore, Aus-
tralia, Costa Rica, El Salvador, Guate-
mala, Honduras, Nicaragua, Dominican
Republic, and Morocco.

The U.S.-Morocco agreement con-
tains patent protection language which
restricts Morocco for 5 years from ap-
proving generic-drug applications if
the application is based on the data of
the original manufacturer. What im-
pact will this 5-year ban have when en-
forced? Will this interfere with a devel-
oping African nation’s ability to get af-
fordable, generic pharmaceuticals to
fight public health crises like the HIV
infection?

In response to these serious concerns,
the USTR points to a letter of under-
standing between the United States
and Morocco. In the letter, both coun-
tries agree that the patent provisions
““do not affect the ability of either
country to take necessary measures to
protect public health by promoting ac-
cess to medicine for all, and in par-
ticular concerning cases such as HIV/
AIDS, tuberculosis, malaria, and other
epidemics as well as circumstances of
extreme urgency or national emer-
gency.”

This mutual understanding is prom-
ising. However, it is not directly part
of the free trade agreement or the im-
plementing legislation. According to
Robert Weissman of Essential Action,
“This statement of understanding ex-
presses noble sentiments, but is un-
likely to make much, if any, material
difference in the implementation of the
agreement.” I hope Mr. Weissman is
wrong.
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Approximately 16,000 Moroccans are
infected with HIV, and the pandemic of
HIV and AIDS is devastating the na-
tions of Africa. Will Morocco be able to
purchase or produce less expensive, ge-
neric anti-viral and other medications
needed to fight HIV infection? Of the 40
million people with HIV or AIDS glob-
ally, less than 10 percent have access to
drugs that have transformed many
cases of HIV infection to a chronic ill-
ness, from a death sentence. In most of
the developing world, drugs to fight
HIV infection and AIDS are far too ex-
pensive for most. Any barrier to access
to more affordable generic medicine de-
nies essential health care to the poor.

Women are nearly half of the 40 mil-
lion infected with HIV, and the infec-
tion rate of women is climbing faster
than the infection rate of men in many
regions. Irene Khan, Secretary-General
of Amnesty International, told last
week’s World AIDS Conference that
“gender inequality is driving new in-
fections among women and girls like
never before.”

Mr. Speaker, more free trade agree-
ments are in the works. The U.S. Trade
Representative has negotiated with six
Central American countries and has
just initiated negotiations with Thai-
land. The consequences of trade agree-
ments go far beyond merely elimi-
nating trade barriers, such as tariffs.
These agreements enforce significant
public policy decisions made not by
Congress, but by the Trade Representa-
tive. Congress has a narrow role in
trade agreements, so I urge my col-
leagues to carefully consider the lan-
guage in this and all future agree-
ments. Free trade must be fair trade.

Mr. Speaker, I reserve the balance of
my time.

Mr. LINCOLN DIAZ-BALART of
Florida. Mr. Speaker, I yield myself
such time as he may consume to the
gentleman from California (Mr.
DREIER), the distinguished chairman of
the Committee on Rules.

(Mr. DREIER asked and was given
permission to revise and extend his re-
marks.)

Mr. DREIER. Mr. Speaker, I rise in
strong support of the U.S.-Morocco
Free Trade Agreement. Let me begin
by responding to some of the comments
my very good friend, the gentlewoman
from Rochester, New York (Ms.
SLAUGHTER), offered. Those have to do
with HIV/AIDS and with gender in-
equality. We are all very concerned
about dealing with those very serious
crises that are out there. Most of us
have come to the conclusion that one
of the best tools that we can utilize to
deal with those challenges is to encour-
age greater economic growth. Improv-
ing the standard of living for people
will dramatically enhance the chance
to deal with gender inequality, to deal
with the challenge of having the re-
sources to tackle greater education
when it comes to the proliferation of
HIV/AIDS.

So let me say that this agreement is
itself a very, very comprehensive,
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unique and cutting-edge agreement
which will create opportunities on both
sides of the Atlantic.

Last week this body overwhelmingly
passed the U.S.-Australia Free Trade
Agreement. There is certainly a great
deal of differences between Australia
and Morocco. Australia has an econ-
omy which is very much like ours.
They are a developed, industrialized
nation with stringent labor and envi-
ronmental standards. And like the
United States, they have an economy
that is increasingly based on services.

Morocco, by contrast, is a developing
country facing many of the challenges
that confront nations throughout the
developing world. They are working
very hard in Morocco to modernize
their infrastructure and develop new
sectors even as they strengthen the
traditional industries like agriculture
and textiles. They are aggressively pur-
suing labor and environmental reforms
as well as combating piracy and coun-
terfeiting. In short, Morocco is work-
ing diligently to climb higher and
higher up that proverbial economic
ladder.

The very remarkable thing about
trade liberalization is these two trade
agreements, with vastly different
economies, can both be unequivocally
good for all parties involved, making it
a win/win. Trade is not only beneficial
for big economies 1like the United
States or wealthy economies like Aus-
tralia, but it is very, very important
for small, developing economies like
Morocco, and I would argue in many
ways because of the contrast that ex-
ists, trade agreements like this for de-
veloping nations create a potential for
an even more dramatic improvement in
the quality of life and the standard of
living in those countries.

Unfortunately, economic isolation-
ists often hide behind the guise of fair
trade, an argument that was just put
forth by my colleague from New York.
They use fair trade to argue that be-
cause some countries lack the re-
sources to pay American wages or en-
force identical labor standards that we
have in America, the most developed
nation in the world, that we should
somehow not trade with these coun-
tries. This is a tragically misguided ar-
gument.

It is precisely because these coun-
tries have further to go up that eco-
nomic ladder that we should and must
pursue open trade. Trade liberalization
provides the tools for economic growth
by opening up new markets, by build-
ing the legal framework necessary for a
healthy business and investment envi-
ronment by creating the resources to
set high 1labor and environmental
standards. Morocco is a perfect exam-
ple of just such a country.

Mr. Speaker, for many years Morocco
has been working to bring its economy
into this new and vibrant 21st century.
It has been working to increase its
standard of living, and it has been
striving to raise its labor and environ-
mental standards. In fact, Morocco’s
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aggressive efforts to reform its labor
laws since the start of the free trade
agreement process began, culminated
in a groundbreaking new labor law that
was passed just a few weeks ago.

These reforms address issues ranging
from child labor to the minimum wage
to nondiscrimination of women and the
disabled, leading again to deal with the
challenge that the gentlewoman from
Rochester, New York (Ms. SLAUGHTER)
raised. This new labor code makes Mo-
rocco a leader in the developing world,
and it is a testament both to Morocco’s
commitment to high standards and the
effectiveness and the importance and
the dynamism of economic engage-
ment.

Morocco is living up to its commit-
ments even before implementation of
this free trade agreement, but I want
to make it very clear, while the FTA is
critical to helping Morocco stay on its
current path of economic development,
it is by no means a mere gift from the
United States of America. American
businesses, American consumers,
American workers and investors will
all benefit from this agreement. Mr.
Speaker, 95 percent of all trade in con-
sumer and industrial goods will imme-
diately become duty free. American
farmers will have a huge advantage as
they gain greater access than even Mo-
rocco’s traditional European trading
partners currently enjoy. U.S. service
providers will benefit from broad-based
liberalization across all service sectors,
and American producers will benefit
from the highest intellectual property
protections ever negotiated in a free
trade agreement, and that is particu-
larly of concern to those Members from
areas like southern California where
our entertainment industry is so im-
portant. Setting an example and deal-
ing with this issue of intellectual prop-
erty is key.

The FTA also grants us an oppor-
tunity to strengthen our relationship. I
want to say that relationship has been
dramatically strengthened from the
work that the gentleman from Florida
(Mr. LINCOLN DIAZ-BALART) has done in
developing this important relationship
we have. He and the gentleman from
Pennsylvania (Mr. ENGLISH) and others
he mentioned have been very critical
to building this U.S.-Morocco Caucus,
and I congratulate them for their hard
work in doing what we can to build
that relationship which I believe has
played a big role in leading us to this
point where we, by an overwhelming
margin, are going to pass this.

I believe this trade agreement is
going to have a chance to deal with one
of the challenges that exists in Mo-
rocco, and that is dealing with a chal-
lenge which has been going on for a
long period of time with the Western
Sahara. It is my hope that as we
strengthen further this relationship be-
tween our two countries, we will be
able to see a resolution to that.

Mr. Speaker, we know this has been a
very important relationship between
our two countries. Since 1777, when our
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friendship formally began, Morocco has
proven to be an important and stra-
tegic partner. This friendship has never
been more apparent than throughout
our recent global efforts to combat ter-
rorism. We all know Morocco has been
a critically important ally to us in
that effort, and as a Muslim-Arab
country, they have been an ardent U.S.
supporter in a part of the world where
our list of very good friends is not as
strong as we would have liked.

Mr. Speaker, on both economic and
political fronts, Morocco is making
tremendous efforts. Today we are able
to strengthen this important relation-
ship while tearing down barriers, cre-
ating new opportunities for, as I said,
American workers, American inves-
tors, American business people, and
Moroccans alike. I urge my colleagues
to demonstrate their support for our
pro-economic growth agenda by voting
for this rule and for the underlying
measure.

Ms. SLAUGHTER. Mr. Speaker, I
yield such time as he may consume to
the gentleman from Michigan (Mr.
LEVIN), a valued member of the Com-
mittee on Ways and Means.

(Mr. LEVIN asked and was given per-
mission to revise and extend his re-
marks.)

Mr. LEVIN. Mr. Speaker, I support
this rule. However, I want to make it
clear that we do not want this as a
precedent that on trade agreements
only 2 hours of debate always are al-
lowed. In this case I think 2 hours will
be satisfactory. That will not always
be true.

O 1200

There are good reasons to support
this FTA, and I do so. There is the his-
torical relationship between our two
countries, as mentioned. There are the
present realities in our relationship,
Morocco’s important role in its area
and beyond that. Also, there are some
important provisions in this agree-
ment; for example, relating to manu-
facturing goods outside of the textile
area. Ninety-five percent of them will
become duty-free. There are strong
services commitments, strong IPR
commitments. So there are good rea-
sons to be supportive of this.

I do want to put in perspective,
though, several issues that have come
up in our discussion, and these issues
really were raised by us on the minor-
ity side. The gentleman from Cali-
fornia (Mr. DREIER) likes to talk about
raising issues as if it is a reflection of
economic isolationism. That is the ru-
bric, the mantra, the propaganda of the
majority. They try to pin it on Demo-
crats, including JOHN KERRY. It is ab-
surd. We raised several issues because
they were legitimate ones, not because
we opposed expanded trade, but be-
cause we want expanded trade to work
for everybody. We want expanded trade
to be shaped. We do not think it is
some magic bullet that we simply have
to shoot and everything will work out.
We do not think trade policy should be
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on automatic pilot. We do not think
that what is necessarily appropriate in
one trade agreement is appropriate in
another. These cookie cutter ap-
proaches of this administration are
wrong, and surely we do not support
this agreement because we think that
the economic record of this adminis-
tration is worthy of support by any-
body in this country.

So we raised a couple of issues. And
the gentlewoman from New York (Ms.
SLAUGHTER) referred to the prescrip-
tion medicine provision, and I want to
talk about it. Before I do that, a brief
word and we will have more discussion
during the 2 hours about the core labor
standard provisions. The gentleman
from California said we should not im-
pose U.S. wages, identical laws on
other countries. That is not what we
are talking about. That again is propa-
ganda from the majority side. What we
are talking about are basic core inter-
national standards, and countries, in-
cluding ours, have signed on to a dec-
laration that says that people should
have the right to associate, to bargain,
to be free from discrimination, there
should be no child or forced labor. That
is what we are talking about when we
say they should be incorporated into
free trade agreements.

We asked the question, an important
one, where is Morocco? Where is Mo-
rocco today in terms of their laws and
their enforcement of these core labor
standards? And the majority, because
of their view that trade always works
out for the best, it is always win-win,
did not raise any questions about that.
In fact, as to the reforms of 2003 in Mo-
rocco, there was not even within our
government an English translation of
these laws. And we asked for one and
we looked at them. We talked to the
Moroccan government about these
laws, and I am pleased to say that we
had a very useful discussion, which we
initiated and the Moroccan govern-
ment responded to, regarding the sta-
tus of these core labor standards in Mo-
roccan law and in Moroccan practice.

The reforms that were inaugurated
last year were a major step forward.
The Moroccan society has some history
of some freedom for workers, and the
independent union in Morocco supports
this agreement, I think, as a result.
But there were issues raised as to the
ability of people to associate, to bar-
gain, and to strike, and so we asked the
Moroccan government to give us in
writing the status, and I want to quote
from their letter and I will place that
letter in the RECORD. The letter read
this way:

“The government of Morocco is com-
mitted to protecting the right to strike
in conformance with ILO, Inter-
national Labor Organization’s core
principles. In particular, the govern-
ment will not use Article 288 of our
penal code against lawful strikers.”

So I very much disagree with the ad-
ministration’s approach in general.
They have in the agreements enforce
their own laws. They put these in the
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agreements regardless of whether the
laws incorporate the standards and
whether there is implementation of
them. And when we have a chance,
when we take over, that will change.
But in the meanwhile, the question is,
is there conformance, is there conform-
ance basically in Morocco with the
core labor standards? And I think the
realities as we were able to dig them
out indicate that they are basically in
conformance with the core labor stand-
ards.

Now a few words about prescription
medicines. Why did we inquire? First of
all, there is the same provision here as
there is in the previous agreement, in-
cluding Australia, the general patent
provision that could be applied to re-
importation of prescription medicines.
It turns out in the case of Morocco
that that provision is not going to have
any potential effect. All of the legisla-
tion that has been introduced regard-
ing reimportation does not include Mo-
rocco. They have a very small pharma-
ceutical industry. So I do not think,
though I do not like this provision as a
general rule, that we should vote
against Morocco because of it, but we
should make clear that we do not be-
lieve these provisions or this provision
should be in trade agreements.

Now what about the impact of these
provisions not on our important health
needs but the important health needs
of the people of Morocco? And we were
concerned about that. The gentleman
from California (Mr. DREIER) talked
about AIDS. Look, if we are really con-
cerned, and I think we all are, we need
to look at these agreements to see
what is the potential impact on the
availability of medicines to people in
Morocco who are suffering from AIDS
and where there is in other cases as
well some kind of a health emergency?
And there were several provisions in
this agreement that raised questions
about the accessibility of the people of
Morocco in these cases to necessary
pharmaceuticals and the ability of the
government of Morocco to take the
steps necessary to make these drugs
available. And these are fairly tech-
nical provisions, but they relate to the
lives of hundreds of thousands of peo-
ple. One relates to so-called parallel
imports and the other to test data pro-
tections.

So I will make a long story short,
and, if necessary, we can talk more
about this when we have the debate of
2 hours. We entered into discussions
with USTR. We on the Democratic side
sent a letter to USTR, and they re-
sponded. And I include those two let-
ters in the RECORD. And we said, in a
few words, would the provisions in
these two cases prevent accessibility to
necessary drugs in a real case of emer-
gency or necessity? And essentially
what USTR has said: The agreement in
the side letters, when read together,
would not prohibit action by the Mo-
roccan government to provide access to
these drugs. And these side letters do
have effect. The USTR has told us the
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following, and I want to read them so
there is clarity. This is from page 8 of
the mentioned letter to me:

““As stated in the side letter, the let-
ter constitutes a formal agreement be-
tween the parties. It is thus a signifi-
cant part of the interpretive context
for this agreement and not merely rhe-
torical.” And they also then earlier
have said: ‘“‘“Therefore, if circumstances
ever arise in which a drug is produced
under compulsory license,”” meaning
the government of Morocco has given
that license to make these drugs avail-
able, ‘‘and it is necessary to approve
that drug to protect public health or
effectively utilize the TRIPS/health so-
lution, the data protection provisions
in the FTA would not stand in the
way.” And they say the same as to the
parallel import issue.

So I just finish by saying this to
make it very clear: We were concerned.
There is an AIDS epidemic. There are
other health issues of serious import
for the lives of children and other citi-
zens of Morocco, and we took the ini-
tiative to be sure that this agreement
would not prevent the availability of
medicines in these circumstances. The
Declaration, the language that was
worked out in Doha, made it clear as to
WTO that countries could protect
themselves and their citizens when
there was an overriding health need,
and we wanted to make sure that noth-
ing in this FTA would override that
ability. And I am satisfied because of
the exchange of letters. I am satisfied
because of what was written to us by
USTR. I am now satisfied by their cat-
egorical statement at our hearing just
a few days ago that there would be
nothing that would prevent access to
these medicines in the circumstances I
mentioned because of the FTA.

For all of those reasons, I believe
that the issue for Morocco has been ad-
dressed. But I want to make it very
clear that when we negotiate these
agreements in the first place, as is true
for core labor standards, as is true for
health needs, as is true for anything
else, we should be sensitive to what the
possible impact would be. We should
not be using cookie cutter approaches
when the lives and the livelihoods of
people in our country and in other
countries are involved.

So I support this agreement. I urge
passage of the rule. But I think this
has been a healthy process, and I think
we have both clarified the meaning of
this agreement, and also I think what
we have done is to serve notice as to
how these agreements should be nego-
tiated in the future.

EMBASSY OF THE
KINGDOM OF MOROCCO,
Washington, DC, July 14, 2004.
Hon. SANDY LEVIN,
Rayburn House Office Building,
Washington, DC.

DEAR CONGRESSMAN LEVIN: I have deeply
appreciated the continuing opportunity to
work with you on the U.S. Morocco Free
Trade Agreement. In particular, I welcome
your interest in our nation’s labor law, spe-
cifically the comprehensive reforms, passed
last year.
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I want to address through this letter some
of the issues that have been highlighted in
conversations with you and your staff. Under
Moroccan law, it is illegal to fire an indi-
vidual because they are a member of a labor
organization or have engaged in labor orga-
nizing. To fire someone on these grounds
would be arbitrary under the 2003 law and
would make available the full remedies pro-
vided under that law.

Under Moroccan law, it is illegal to refuse
to hire an individual because they are a
member of a labor organization or have en-
gaged in labor organizing. It is also illegal to
refuse to rehire or extend the contract of an
individual for these reasons.

Section 473 is a provision in the 2003 Labor
Law and the provision’s intent is to ensure
that labor representatives do not undermine
the traditional labor organizations. The gov-
ernment intends to implement this provision
to achieve that goal, consistent with the
core provisions of the ILO.

The right to strike is protected in the Mo-
roccan constitution. Further clarification of
these rights is underway. The government of
Morocco is committed to protecting the
right to strike in conformance with the
International Labor Organization’s core
principles. In particular, the government of
Morocco will not use Article 288 of our penal
code against lawful strikers.

Concerning the questions regarding Labor
Representatives, employers have the obliga-
tion to organize the elections for the labor
representatives. Employers cannot vote in
these elections and are not able to choose
labor representatives. Only employees can
vote and elect freely the labor representa-
tives.

Employees can join freely the Union of
their own choice. Unions designate their rep-
resentatives within the companies.

On the ILO involvement, Morocco has al-
ways worked with ILO. For instance, ILO as-
sisted Morocco to write the Labor Code of
2003 and the new law on child labor. Morocco,
as in the past, will continue to ask the sup-
port of ILO and work with this organization
in all labor issues such as new laws and will
ask its help in providing assistance for the
implementation of the current rules.

I look forward to continuing to work with
you on these issues and any others of poten-
tial concern. Nevertheless, I wanted to get
back to you in a timely manner on the key
issues addressed in this letter.

Sincerely,
A717 MEKOUAR,
Ambassador.
EMBASSY OF THE
KINGDOM OF MOROCCO,
Washington, DC, July 19, 2004.
Hon. SANDY LEVIN,
Rayburn House Office Building,
House of Representatives.

DEAR REPRESENTATIVE LEVIN: I deeply ap-
preciate the opportunity to work with you
on the U.S.-Morocco Free Trade Agreement.
In particular, I appreciate the opportunity to
talk to you about the pharmaceutical provi-
sions in the Free Trade Agreement, and
about how the Government of Morocco is
meeting the health needs of its citizens.

The Government of Morocco has a well-de-
veloped health system, including a com-
prehensive public health program. For exam-
ple, free medical care, including medicines,
is available through our hospitals. Morocco’s
health care policy includes a strong empha-
sis on generic drugs.

Morocco has not needed to engage in emer-
gency measures such as compulsory licens-
ing or parallel imports. In fact, there is a
well-developed domestic pharmaceutical in-
dustry in Morocco, producing also generics,
and in 2000, well in advance of the Free Trade
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Agreement and completely independent of it,
Morocco decided to bar parallel imports.

In addition, as a separate, but quite impor-
tant matter, the Government of Morocco is
strongly committed to and has agreed to the
highest-standard intellectual property rights
provisions in the Free Trade Agreement. The
Government of Morocco believes that effec-
tive intellectual property right protection
will play a vital role in the continued eco-
nomic development of our country.

The pharmaceutical provisions in the Free
Trade Agreement were carefully considered
in Morocco. They were discussed in detail
with all parties. All sectors of our health
system were involved, including the pharma-
ceutical industry. The discussions also in-
cluded the members of the civil society in
Morocco.

The Government of Morocco achieved in
this agreement full flexibility to meet our
nation’s health concerns. In particular, the
Government of Morocco believes the agree-
ment fully preserves its right to issue a com-
pulsory license in the event that this should
prove necessary.

The Agreement does bar ‘‘parallel im-
ports” in 1.5.9.4. However, as described
above, the Government of Morocco already
bans ‘‘parallel imports.” In addition, the
Government of Morocco believes that in the
event that it faced a situation where ex-
traordinary action was required, it could
meet the needs of its people through a com-
pulsory license.

The Government of Morocco considered
carefully the data exclusivity provisions in
the agreement. We do not believe that they
present any risk to our ability to meet the
health needs of our citizens.

Under the Agreement, a compulsory Ili-
cense does not override obligations to pro-
vide data exclusivity under 15.10.1 and 2. The
Government of Morocco believes it is un-
likely that a situation would ever arise
where data exclusivity would be a barrier to
the issuance of a compulsory license. If such
an event did occur, the Government of Mo-
rocco believes that an accommodation could
be reached with the owner of the data.

The Government of Morocco supports the
Paragraph 6 solution of the Doha Declara-
tion. The Free Trade Agreement does not re-
strict our ability to export under the Para-
graph 6 solution of the Doha Declaration. To
the specific, 15.9.6 does not create a barrier
to exports under the Paragraph 6 solution of
the Doha Declaration.

The June 15, 2004 side letter between our
two countries addresses the ability to amend
the Free Trade Agreement, responsive to
amendments to the WTO Agreement on
Trade-Related Aspects of Intellectual Prop-
erty Rights. Under the Agreement, the Gov-
ernment of Morocco believes it can consult
immediately to amend the Agreement re-
sponsive to any WTO amendments. Under
the Agreement, it is not required to wait for
there to be an application in dispute of the
Agreement.

I look forward to keep working with you.

Sincerely,
Az17 MEKOUAR,
Ambassador.
CONGRESS OF THE UNITED STATES,
HOUSE OF REPRESENTATIVES,
Washington, DC, July 15, 2004.
Hon. ROBERT B. ZOELLICK,
U.S. Trade Representative,
Washington, DC.

DEAR AMBASSADOR ZOELLICK: We are writ-
ing to express our ongoing concern about
sections of recently negotiated U.S. free
trade agreements (FTAs) that could affect
the availability of affordable drugs in devel-
oping countries. In particular, we are con-
cerned about the impact of restrictions on



H6574

parallel imports and about marketing exclu-
sivity requirements for pharmaceuticals in-
cluded in the Morocco FTA. Our concern re-
lates to two points.

First, it appears that some of the provi-
sions contradict, both explicitly and in spir-
it, commitments made by the United States
in the World Trade Organization in both the
November 2001 Declaration on the TRIPS
Agreement and Public Health (the Doha Dec-
laration) and the September 2003 Implemen-
tation of Paragraph 6 of the Doha Declara-
tion on the TRIPS Agreement and Public
Health (the Paragraph 6 Decision). Section
2101(b)(4)(C) of the Trade Act of 2002 (Trade
Promotion Authority or TPA) directs the
Administration to respect the Doha Declara-
tion, necessarily including subsequent agree-
ments related to that Declaration.

Second, we are concerned that the FTA’s
restrictions on obtaining regulatory ap-
proval for drugs, including drugs that are al-
ready off-patent, are likely to increase prices
in the Moroccan market. These restrictions,
described below, could undermine the avail-
ability of generic versions of drugs to treat
serious health problems, including HIV/ADS,
that are widespread in many, if not most, de-
veloping countries. Moreover, any increase
in the price of drugs in a developing country
like Morocco will be borne by consumers be-
cause most developing countries have large
rural, uninsured, and poor populations who
pay out-of-pocket for drugs.

In discussions with your staff and in recent
testimony before the Committee on Ways
and Means, we understand that your office is
of the view that the FTA does not interfere
with a country’s efforts to ensure broader ac-
cess to medicines. We request that you ex-
plain that view to us in writing, and in par-
ticular, by responding to the questions out-
lined below. We have focused on Chapter 15
of the U.S.-Morocco FTA, because it may be
considered by Congress in the coming weeks.

RESTRICTIONS ON PARALLEL IMPORTATION

Article 15.9.4 of the U.S.-Morocco FTA re-
quires both countries to recognize the exclu-
sive right of a patent holder to import a pat-
ented product, at least where the patent
holder has restricted the right to import by
contractual means. In practical terms, this
provision means that neither Morocco, nor
for that matter, the United States, may
allow parallel imports of patented pharma-
ceutical products from the other country, or
where a national of the other country owns
the patent.

With respect to Morocco, which is a devel-
oping country, this provision appears to
limit one of the flexibilities identified in the
Doha Declaration for increasing access to
medicines, and accordingly, it appears to
contradict the direction in section
2102(b)(4)(c) of TPA. Specifically, the Doha
Declaration reaffirmed that the TRIPS
Agreement provides flexibility for WTO
Members to take measures to protect public
health, including ‘‘promot[ing] access to
medicines for all.” One of the key flexibili-
ties identified in the Doha Declaration is the
right of each country to determine for itself
whether to allow parallel imports.

Does Article 15.9.4 of the Morocco FTA pre-
vent Morocco from allowing parallel imports
of a patented pharmaceutical product?

Given that the Doha Declaration explicitly
confirms the right of each country to retain
flexibility in allowing parallel imports of
drugs as one way of meeting the public
health needs of its citizens, please explain
why the provision was included given that
TPA directs the Administration to respect
the Doha Declaration?

Which country sought inclusion of this
provision?

If Morocco or the United States eliminated
the exclusive right of a patent holder to im-
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port a patented product, would either be in
violation of Article 15.9.4?7
MARKET EXCLUSIVITY AND RELATED
PROVISIONS

Article 15.10.1 of the U.S.-Morocco FTA re-
quires that both countries prevent the use of
data submitted to support an application for
marketing approval (e.g., approval from the
Food and Drug Administration (FDA)) for a
new pharmaceutical chemical product with-
out the consent of the person submitting
such data, for a period of five years from the
date of approval. In layman’s terms, this
means that if a company submits data to
meet FDA-type safety and efficacy stand-
ards, and obtains marketing approval based
on that data, other companies cannot obtain
regulatory approval based on those data for
five years. Given the cost of generating such
data, this provision operates effectively as a
grant of market exclusivity in virtually all
cases, including in cases where the drug is
off patent. Article 15.10.2 appears to allow an
additional three years of marketing exclu-
sivity for new uses of an already-approved
pharmaceutical product. Article 15.10.3 re-
quires both countries to extend patents
where there is a delay in the marketing ap-
proval process.

The provisions described above appear to
be based on 1984 amendments to U.S. law
known as the Hatch-Waxman Act. The objec-
tives of the Hatch-Waxman Act were to ac-
celerate and increase the availability of ge-
neric drugs in the United States while bal-
ancing the need for continued investment in
new drugs. As you are aware, the Hatch-Wax-
man Act was necessary because prior to 1984,
U.S. law made it extremely difficult and ex-
pensive to bring a generic version of a phar-
maceutical product to market, even after a
patent expired. This was because prior to the
1984 changes, a company seeking marketing
approval for a copy of an already-approved
drug had to generate its own data to support
its FDA application. The cost of generating
those data effectively precluded second en-
trants from entering the market. (First en-
trants were able to offset the cost for genera-
tion of the data because they enjoyed patent
protection.) The Hatch-Waxman Act allowed
second entrants to rely on data submitted by
first entrants, thereby reducing costs and
speeding introduction of generic versions of
drugs to the U.S. market. In exchange for al-
lowing second entrants to ‘‘piggy-back’ off
first entrants, first entrants were given a pe-
riod of market exclusivity, even for drugs
that are off-patent.

The Hatch-Waxman Act’s provisions on
market exclusivity were part of a com-
promise necessary to ensure that the U.S.
regulatory structure was updated to facili-
tate the entry of generic drugs into the U.S.
market. Most developing countries already
have robust generic markets, in large part
because they already allow producers of ge-
neric versions of drugs to obtain regulatory
approval based on data submitted by first ap-
plicants or based on prior approval. In light
of that fact, and given that innovative drug
companies largely develop drugs for devel-
oped country markets and conduct the nec-
essary tests to get marketing approval in
those markets regardless of whether they are
given market exclusivity in low-income de-
veloping countries, what is the rationale for
including these provisions?

Please describe the circumstances under
which the three additional years of mar-
keting exclusivity described in Article 15.10.2
would apply.

Neither Article 15.10.1 or 15.10.2 on mar-
keting exclusivity appear to allow for reli-
ance on previously submitted data or prior
approval during the period of market exclu-
sivity absent consent of the first applicant.
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The Doha Declaration reaffirmed the right of
countries to use flexibilities under the
TRIPS Agreement, such as compulsory li-
censes. A compulsory license allows someone
other than the patent holder to produce and
sell a drug under patent. It is not clear to us
why the grant of a compulsory license would
override a grant of market exclusivity, as
provided in Articles 15.10.1 and 15.10.02. (We
note that there is no exception to protect
the public.) Please describe how the market
exclusivity provisions in Article 15.10.1 and
Article 15.10.2 relate to Morocco’s ability to
issue a compulsory license.

Where a compulsory license has been
issued, may a Party automatically deem
that the first applicant has consented to reli-
ance on the data or prior approval for the
drug produced under the compulsory license?

If the patent and test-data were owned by
different entities, does a compulsory license
result in legal ‘‘consent’ by both the patent
holder and the data owner for use of the pat-
ented material and the test data?

When the drug is off patent, and a Party
wishes to permit marketing for a second en-
trant, what mechanism exists in the FTA to
allow for an exception to the provisions on
market exclusivity?

Is a grant of market exclusivity pursuant
to Articles 15.10.1 and 15.10.2 considered an
“investment’” with respect to Chapter 10 of
the agreement? If so, would an abridgement
of the period of market exclusivity con-
stitute a compensable expropriation under
Chapter 10?

Article 10.6.5 of the FTA appears to clarify
that any act of patent infringement carried
out by a Party in the issuance of a compul-
sory license in accordance with the TRIPS
does not constitute a compensable expropria-
tion. Issuance of a compulsory license, how-
ever, is only one aspect of the process of get-
ting a drug to market. Does the clarification
in Article 10.6.5 also ensure that other meas-
ures taken by a government to ensure that a
drug on which a compulsory license has been
issued can be lawfully marketed (e.g., a
grant of marketing approval to a generic or
second producer before the period of mar-
keting exclusivity has expired) will not con-
stitute compensable expropriations? If not,
is there another provision in the agreement
that would ensure that such measures do not
constitute expropriations?

Article 15.10.3 requires that a patent term
be extended where there is a delay in the reg-
ulatory approval process. The provision does
not state whether delays attributable to the
applicant (e.g., failure to provide adequate
data) mitigate against extension. Article
15.9.8, the comparable provision for extension
of a patent term because of a delay in the
patent approval process, makes clear that
delays attributable to the patent applicant
should not be considered in determining
whether there is a delay that gives rise to
the need for an extension. Why was similar
language not included in Article 15.10.3?

Is Morocco, or for that matter the United
States, required by the FTA to extend a pat-
ent term where there is a delay in the regu-
latory approval that is attributable to the
applicant?

BOLAR-TYPE PROVISIONS THAT LIMIT EXPORT

Article 15.9.6 of the U.S.-Morocco FTA ap-
pears to allow a person other than a patent
holder to make use of a patent in order to
generate data in support of an application
for marketing approval of a pharmaceutical
product (e.g., approval from the FDA). How-
ever, Article 15.9.6 also states that if expor-
tation of the product using the patent is al-
lowed, exportation must be limited to ‘‘pur-
poses of meeting marketing approval re-
quirements.” This provision appears to pre-
clude Morocco from exporting generic



July 22, 2004

versions of patented pharmaceutical prod-
ucts for any reason other than use in obtain-
ing marketing approval because that is the
only exception noted.

If that is the case, the provision would
seem to curtail Morocco’s ability to act as
an exporter of pharmaceutical products to
least-developed and other countries under
the Paragraph 6 Decision. Specifically, the
Paragraph 6 Decision allows countries to ex-
port drugs produced under a compulsory li-
cense to least-developed countries or to
countries that lack pharmaceutical manu-
facturing capabilities. Were the provisions to
constrain Morocco’s ability to export under
the Paragraph 6 Decision, the United States
could be accused of backtracking on commit-
ments that have been made.

Please explain whether this Article pro-
hibits Morocco from allowing the export of
generic versions of patented pharmaceutical
products for purposes other than ‘‘meeting
market approval requirements.” If it does
not, please explain in detail how you came to
that conclusion.

If this provision does in fact limit Moroc-
co’s ability to allow the export of generic
versions of patented pharmaceutical prod-
ucts, please explain how Morocco could serve
as an exporting country to help least-devel-
oped and other countries address public
health needs under the Paragraph 6 Decision.
(Exporters under the Paragraph 6 Decision
are exporting to meet the health needs of an
importing country, not merely to obtain
marketing approval.)

Does Article 15.9.6 allow export of a generic
version of a patented drug to get marketing
approval in a third country (i.e., other than
the United States or Morocco)? (Article 15.9.6
states that ‘‘the Party shall provide that the
product shall only be exported outside its
territory for purposes of meeting marketing
approval requirements of that Party.”)

SIDE LETTER TO THE AGREEMENT

The Morocco FTA includes an exchange of
letters dated June 15, 2004, between the Gov-
ernments of Morocco and the United States.
The letters appear intended to clarify the re-
lationship between the intellectual property
provisions of the FTA and the ability of Mo-
rocco and the United States to take meas-
ures to protect the public health.

The letters address two issues. First, the
letters state that the intellectual property
provisions in the FTA ‘‘do not prevent the
effective utilization’ of the Paragraph 6 De-
cision. Second, the letters state that if the
TRIPS Agreement is amended on issues re-
lated to promotion of access to medicines,
and that either the United States or Morocco
takes action in conformity with such amend-
ments, both countries will ‘“‘immediately
consult in order to adapt [the intellectual
property provisions of the FTA] as appro-
priate in light of the amendment.”

On the Paragraph 6 Decision, please ex-
plain how the statement that the FTA does
not ‘“‘prevent the effective utilization” is not
merely rhetorical. Please be specific as to
why you believe the provisions in the FTA
do not preclude Morocco from acting as an
importer or exporter of drugs under the
Paragraph 6 Decision, including how the
FTA’s provisions related to market exclu-
sivity can be waived if Morocco acts in ei-
ther capacity.

On the issue of consultation, do the letters
mean that both Parties agree to amend the
FTA as soon as possible to reflect access to
medicines amendments to the TRIPS Agree-
ment? Will the United States refrain from
enforcing provisions of the FTA that con-
travene the TRIPS Agreement amendments
while the FTA is being amended? Is USTR
willing to engage in an exchange of letters
with the Government of Morocco memori-
alizing such an understanding?

CONGRESSIONAL RECORD —HOUSE

We appreciate your prompt response to
these questions.
Sincerely,
CHARLES B. RANGEL,
Ranking Democrat,
Committee on Ways
and Means.
JIM MCDERMOTT,
Member, Committee on
Ways and Means.
SANDER LEVIN
Ranking Democrat,
Subcommittee on
Trade, Committee on
Ways and Means.
HENRY A. WAXMAN,
Ranking Democrat,
Committee on Gov-
ernment Reform.
EXECUTIVE OFFICE OF THE PRESI-
DENT, OFFICE OF THE UNITED
STATES TRADE REPRESENTATIVE,
Washington, DC, July 19, 2004.
Hon. SANDER M. LEVIN,
House of Representatives,
Washington, DC.

DEAR CONGRESSMAN LEVIN: Thank you for
your letter of July 15, 2004, regarding certain
provisions of the intellectual property chap-
ter of the U.S.-Morocco Free Trade Agree-
ment (FTA).

I have addressed each of your specific ques-
tions below. As a general matter, for the rea-
sons also set forth below, the FTA does not
conflict with the Doha Declaration on the
TRIPS Agreement and Public Health or oth-
erwise adversely, affect access to medicines
in Morocco. The FTA does not require Mo-
rocco to change its policies with respect to
any of the flexibilities noted in the Doha
Declaration. Furthermore, we believe that
this FTA can advance Morocco’s ability to
address public health problems, both by put-
ting in place incentives to develop and bring
new medicines to market quickly and by
raising standards of living more broadly.

The experience of Jordan under the U.S.-
Jordan FTA is illuminating. The United
States and Jordan signed the FTA in 2000,
during the prior Administration, and we
worked with Congress to enact that agree-
ment in 2001. The U.S.-Jordan FTA contains
a strong intellectual property chapter that
covers, for example, data protection, one of
the issues highlighted in your letter. Jordan
has witnessed a substantial increase in phar-
maceutical investment, creating new jobs
and opportunities. In addition, Jordan has
approved 32 new innovative medicines since
2000—a substantial increase in the rate of ap-
proval of innovative drugs, helping facilitate
Jordanian consumers’ access to medicines.
The Jordanian drug industry has even begun
to develop its own innovative medicines.
This is an example of how strong intellectual
property protection can bring substantial
benefits to developing and developed coun-
tries together.

Your specific questions with respect to the
U.S.-Morocco FTA are addressed below.

PARALLEL IMPORTATION

1. Does Article 15.9.4 of the Morocco FTA
prevent Morocco from allowing parallel im-
ports of a patented pharmaceutical product?

Article 15.9.4 of the FTA reflects current
Moroccan law and therefore does not require
Morocco to do anything it does not already
do. The FTA also reflects existing U.S. law.
Both Morocco and the United States already
provide patent owners with an exclusive
right to import patented products, including
pharmaceuticals but also all other types of
patented products. Many innovative indus-
tries and their employees in the United
States—from the high tech and pharma-
ceuticals sectors to sectors covering chemi-
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cals and agricultural inputs, and on to engi-
neering and manufacturing—benefit from
this long-standing protection in U.S. patent
law.

2. Given that the Doha Declaration explic-
itly confirms the right of each country to re-
tain flexibility in allowing parallel imports
of drugs as one way of meeting the public
health needs of its citizens, please explain
why the provision was included given that
TPA directs the Administration to respect
the Doha Declaration?

Providing patent owners with an exclusive
import right is consistent with Article 28.1 of
the TRIPS Agreement, which states that
patent owners have the exclusive right to
make, use, sell, offer for sale, and import
products covered by their patents. U.S. law,
developed through a long line of Supreme
Court and lower court cases, has recognized
this right for over a hundred years. The
TRIPS Agreement more precisely articu-
lated the exclusive import right, and, when
implementing TRIPS in the Uruguay Round
Agreements Act, Congress amended the pat-
ent law by providing for such a right ex-
pressly in the statute.

At the same time, however, the TRIPS
Agreement also allows countries to choose to
permit ‘‘international exhaustion’ without
challenge under WTO dispute settlement.
International exhaustion would allow par-
allel imports. The Doha Declaration affirms
this approach, and states that ‘‘[t]he effect
of the provisions in the TRIPS Agreement
that are relevant to the exhaustion of intel-
lectual property rights is to leave each mem-
ber free to establish its own regime for such
exhaustion without challenge, subject to the
MFN and national treatment provisions of
Articles 3 and 4.”

Importantly, neither the TRIPS Agree-
ment nor the Doha Declaration require WTO
members to adopt an international exhaus-
tion rule; they merely recognize that coun-
tries may do so without challenge. WTO
members are free to exercise their sovereign
right to choose an alternative policy. As
noted, the United States does not permit
parallel imports. Morocco also decided in
2000, well before the FTA negotiations, not
to permit parallel imports. The fact that the
FTA reflects principles already present in
both Parties’ laws does not in any way lessen
our commitment to the Doha Declaration. In
fact, in previous FTA negotiations with de-
veloping countries that do not have parallel
import restrictions in their domestic law
(e.g., Central America, Chile, and Bahrain),
the final negotiated texts do not contain pro-
visions on parallel importation.

3. Which country sought inclusion of this
provision?

This provision is a standard component of
the U.S. draft text, which USTR staff has
presented to Congress for review and com-
ment on numerous occasions. Morocco read-
ily accepted the proposal, without objection,
and noted during the negotiations that Mo-
roccan patent law, like U.S. law, already
provided patentees with an exclusive impor-
tation right.

4. If Morocco or the United States elimi-
nated the exclusive right of a patent holder
to import a patented product, would either
be in violation of Article 15.9.4?7

It would depend on the details of the par-
ticular legislation. A change in U.S. law
would, however, affect many other innova-
tive sectors that rely on patents besides the
pharmaceutical sector. Many U.S. tech-
nology, manufacturing, and other innovative
businesses—as well as Members of Congress—
urge us regularly to vigorously safeguard
U.S. patents and the jobs they help create.

MARKET EXCLUSIVITY

5. The Hatch-Waxman Act’s provisions on
market exclusivity were part of a com-
promise necessary to ensure that the U.S.
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regulatory structure was updated to facili-
tate the entry of generic drugs into the U.S.
market. Most developing countries already
have robust generic markets, in large part
because they already allow producers of ge-
neric versions of drugs to obtain regulatory
approval based on data submitted by first ap-
plicants or based on prior approval. In light
of that fact, and given that innovative drug
companies largely develop drugs for devel-
oped country markets and conduct the nec-
essary tests to get marketing approval in
those markets regardless of whether they are
given market exclusivity in low-income de-
veloping countries, what is the rationale for
including these provisions?

In negotiating the U.S.-Morocco FTA and
other recent FTAs, USTR has been mindful
of the guidance provided in the Trade Act of
2002, which directs USTR to seek to
“ensur[e] that the provisions of any multi-
lateral or bilateral trade agreement gov-
erning intellectual property rights that is
entered into by the United States reflect[s] a
standard of protection similar to that found
in United States law.” We understand the ra-
tionale of this guidance is to help protect
and create high-paying jobs in leading Amer-
ican businesses. As a developed economy, it
is understandable that U.S. workers will be
increasingly employed in higher value (and
better paid) innovative and productive jobs.
On the basis of Congress’ direction, the
United States sought to include provisions
that reflect U.S. law, including with respect
to the protection of data.

The protection of clinical test data has
long been a component of trade agreements
negotiated by U.S. Administrations with
both developed and developing countries.
Data protection provisions were included, for
example, in many past trade agreements, in-
cluding the U.S.-Jordan FTA and the U.S.-
Vietnam Bilateral Trade Agreement—both
negotiated by the prior Administration after
the passage of the law to which you refer.
Such provisions were included in NAFTA,
too. They are in all recent FTAs, including
the U.S.-Singapore FTA and the U.S.-Chile
FTA. Data protection provisions have also
been included in many bilateral intellectual
property agreements.

The TRIPS Agreement itself requires pro-
tection of clinical test data against unfair
commercial use. While the United States
protects data to obtain approval for new
chemical entities for five years, other coun-
tries provide different terms. The EU, for ex-
ample, protects such data for 6-10 years.

Implicit in the question, however, appears
to be an assumption that data protection is
disadvantageous for developing countries
like Morocco. Yet, protection of data actu-
ally has the potential of facilitating and ac-
celerating access to medicines. As recognized
in Chapter 15 of the FTA (footnotes 12 and
13), Morocco does not currently approve ge-
neric versions of medicines based on approv-
als granted in other countries. As a result,
today a generic producer wishing to sell
pharmaceuticals in Morocco may obtain ap-
proval only if an innovative producer first
obtains approval in Morocco or if the generic
producer invests the significant money and
time necessary to recreate the data itself.
After an innovative producer obtains ap-
proval in Morocco, a generic producer may
rely on such data to obtain approval for its
generic product.

Therefore, under existing Moroccan law,
generic manufacturers in Morocco cannot
obtain marketing approval for a generic drug
until an innovator has first obtained ap-
proval for the drug in Morocco. Without data
protection, innovative producers will be less
likely to enter the Moroccan market in the
first place because, once they obtain ap-
proval, generic producers may capture most
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of the market. The data exclusivity provi-
sions of the FTA can thus provide an impor-
tant incentive for innovators to enter the
market, which may in turn expand the po-
tential universe of generic drugs in Morocco.
As noted above, this is the development we
are seeing in Jordan, to the benefit of Jordan
consumers.

6. Please describe the circumstances under
which the three additional years of mar-
keting exclusivity described in Article 15.10.2
would apply.

The question seems to imply that the basic
five year term of protection for data sub-
mitted to obtain approval of new chemical
entities may be extended to eight years. This
is not correct. There is no circumstance in
which the FTA requires that an innovator
receive a data protection period longer than
five years for new chemical entities.

The three year period of protection reflects
a provision in U.S. law, which relates to new
information that is submitted after a prod-
uct is already on the market (for example,
because the innovator is seeking approval for
a new use of an existing product). In that sit-
uation, at least in cases where the origina-
tion of this new data involves considerable
effort, the FTA requires that the person pro-
viding the new data gets three years of pro-
tection for that new data relating to that
new use. This three year period only applies
to the new data for the new use; it is not
added to the exclusivity period for any data
previously submitted.

For example, if a new chemical entity is
given marketing approval, the data sup-
porting that approval is protected for five
years. After that time, generic producers
may rely on the data to obtain approval for
a generic version of the drug for the use sup-
ported by the original data. If a new use is
subsequently discovered for the chemical en-
tity, and the health authority approves the
new use based on new data, then the origi-
nator of the new data is entitled to three
years of protection for that data. During
that time, however, generics can continue to
produce and market the drug for the original
use.

7. Neither Article 15.10.1 or 15.10.2 on mar-
keting exclusivity appear to allow for reli-
ance on previously submitted data or prior
approval during the period of market exclu-
sivity absent consent of the first applicant.
The Doha Declaration reaffirmed the right of
countries to wuse flexibilities under the
TRIPS agreement, such as compulsory li-
censes. A compulsory license allows someone
other than the patent holder to produce and
sell a drug under patent. It is not clear to us
why the grant of a compulsory license would
override a grant of market exclusivity, as
provided in Articles 15.10.1 and 15.10.2. (We
note that there is no exception to protect
the public.) Please describe how the market
exclusivity provisions in Article 15.10.1 and
Article 15.10.2 relate to Morocco’s ability to
issue a compulsory license.

The Doha Declaration recognizes that the
TRIPS Agreement allows countries to issue
compulsory licenses to address public health
problems. The U.S.-Morocco FTA is fully
consistent with this principle. It contains no
provisions with respect to compulsory licens-
ing, leaving the flexibilities available under
WTO rules unchanged.

In the negotiation of the U.S.-Morocco
FTA, both parties recognized the importance
of protecting public health. Your questions
pertain to whether provisions of Chapter 15
(which is the Intellectual Property Rights
chapter) might affect this common interest.
To address this type of concern, the United
States and Morocco agreed to a side letter on
public health in which both Parties stated
their understanding that ‘‘[t]The obligations
of Chapter Fifteen of the Agreement do not
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affect the ability of either Party to take nec-
essary measures to protect public health by
promoting access to medicines for all, in par-
ticular concerning cases such as HIV/AIDS,
tuberculosis, malaria, and other epidemics
as well as circumstances of extreme urgency
or national emergency.”” The Parties also
stated that ‘‘Chapter Fifteen does not pre-
vent the effective utilization of the TRIPS/
health solution’ reached in the WTO last
year to ensure that developing countries
that lack pharmaceutical manufacturing ca-
pacity may import drugs. Therefore, if cir-
cumstances ever arise in which a drug is pro-
duced under a compulsory license, and it is
necessary to approve that drug to protect
public health or effectively utilize the
TRIPS/health solution, the data protection
provisions in the FTA would not stand in the
way.

8. Where a compulsory license has been
issued, may a Party automatically deem
that the first applicant has consented to reli-
ance on the data or prior approval for the
drug produced under the compulsory license?

As explained above, if the measure de-
scribed in the question is necessary to pro-
tect public health, then, as explained in the
side letter, the FTA would not stand in the
way.

9. If the patent and test-data were owned
by different entities, does a compulsory li-
cense result in legal ‘‘consent’ by both the
patent holder and the data owner for use of
the patented material and the test data?

See previous response.

10. When the drug is off patent, and a Party
wishes to permit marketing for a second en-
trant, what mechanism exists in the FTA to
allow for an exception to the provisions on
market exclusivity?

A patent is designed to protect one type of
intellectual property work, i.e., an inven-
tion. Protection of data is intended to pro-
tect a different type of work, i.e., undis-
closed test data that required significant
time and effort to compile. The fact that one
type of intellectual property protection for a
product has expired, should not lead as a
matter of course to the conclusion that all
other intellectual property rights attached
to the same product should also expire. The
same is true in other areas of intellectual
property. For example, a single CD may en-
compass several intellectual property rights
related to the music, the performer and the
record company. These rights may expire at
different times. The fact that the copyright
attached to the sound recording has expired,
should not mean that the composer or per-
former loses the copyright it has. As you
know, this principle is important to a broad
range of U.S. creative and innovative indus-
tries, including the entertainment sector,
America’s second largest export business.

However, as indicated in the side letter, if
a circumstance arose, such as an epidemic or
national emergency, that could only be ad-
dressed by granting a second entrant mar-
keting approval notwithstanding the data
protection rights of the originator of the
data, the FTA would not stand in the way.

11. Is a grant of market exclusivity pursu-
ant to Articles 15.10.1 and 15.10.2 considered
an ‘‘investment’ with respect to Chapter 10
of the Agreement? If so, would an
abridgement of the period of market exclu-
sivity constitute a compensable expropria-
tion under Chapter 10?

The definition of an ‘“‘investment” in the
FTA includes, inter alia, ‘‘intellectual prop-
erty rights.” Whether an abridgement of the
data protection obligation gives rise to a
compensable expropriation of an ‘‘invest-
ment”’ under Chapter Ten is a fact-specific
issue that would have to be resolved on the
merits of a particular case. It is worth not-
ing, however, that Article 10.6.5 provides
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that the expropriation provision of Chapter
Ten does not apply to the issuance of com-
pulsory licenses or to the limitation of intel-
lectual property rights to the extent that
such action is consistent with the intellec-
tual property chapter (Chapter Fifteen). A
determination concerning the consistency of
an action with Chapter Fifteen would be in-
formed by the side letter.

12. Article 10.6.5 of the FTA appears to
clarify that any act of patent infringement
carried out by a Party in the issuance of a
compulsory license in accordance with the
TRIPS does not constitute a compensable ex-
propriation. Issuance of a compulsory Ili-
cense, however, is only one aspect of the
process of getting a drug to market. Does the
clarification in Article 10.6.5 also ensure that
other measures taken by a government to
ensure that a drug on which a compulsory li-
cense has been issued can be lawfully mar-
keted (e.g., a grant of marketing approval to
a generic or second producer before the pe-
riod of marketing exclusivity has expired)
will not constitute compensable expropria-
tions? If not, is there another provision in
the agreement that would ensure that such
measures do not constitute expropriations?

See response to Question 11.

13. Article 15.10.3 requires that a patent
term be extended where there is a delay in
the regulatory approval process. The provi-
sion does not state whether delays attrib-
utable to the applicant (e.g., failure to pro-
vide adequate data) mitigate against exten-
sion. Article 15.9., the comparable provision
for extension of a patent term because of a
delay in the patent approval process, makes
clear that delays attributable to the patent
applicant should not be considered in deter-
mining whether there is a delay that gives
rise to the need for an extension. Why was
similar language not included in Article
15.10.3?

The Parties did not find it necessary to
specifically address the issue of how to han-
dle delays attributable to an applicant for
marketing approval in the context of data
protection. As with numerous other provi-
sions, the Parties retain the flexibility to ad-
dress such details in their implementation of
the FTA, provided that they comply with the
basic obligation.

14. Is Morocco, or for that matter the
United States, required by the FTA to ex-
tend a patent term where there is a delay in
the regulatory approval that is attributable
to the applicant?

The FTA preserves flexibility for the Par-
ties to address the issue of delays attrib-
utable to an applicant for marketing ap-
proval through their domestic laws and regu-
lations.

BOLAR PROVISIONS

15. Please explain whether this Article pro-
hibits Morocco from allowing the export of
generic versions of patented pharmaceutical
products for purposes other than ‘‘meeting
marketing approval requirements.” If it does
not, please explain in detail how you came to
that conclusion.

No, it does not. The Article dealing with
the ‘““Bolar’ exception to patent rights only
deals with one specific exception. It does not
occupy the field of possible exceptions, and
thus does not prevent Morocco from allowing
the export of generic versions of patented
pharmaceutical products for purposes other
than ‘‘meeting marketing approval require-
ments’’ when permitted by other exceptions.
For example, Morocco has the right to allow
exports where consistent with TRIPS Article
30 and WTO rules on compulsory licensing.
Morocco may, for example, allow export of
generic versions of patented drugs by issuing
a compulsory license in accordance with the
TRIPS/health solution agreed last August in
the WTO.
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16. If this provision does in fact limit Mo-
rocco’s ability to allow the export of generic
versions of patented pharmaceutical prod-
ucts, please explain how Morocco could serve
as an exporting country to help least-devel-
oped and other countries address public
health needs under the Paragraph 6 Decision.
(Exporters under the Paragraph 6 Decision
are exporting to meet the health needs of an
importing country, not merely to obtain
marketing approval).

As noted in the response to Question 15,
the FTA does not limit Morocco’s ability to
make use of the TRIPS/health solution
agreed last August to export drugs under a
compulsory license to developing countries
that cannot produce drugs for themselves.

17. Does Article 15.9.6 allow export of a ge-
neric version of a patented drug to get mar-
keting approval in a third country (@.e.,
other than the United States or Morocco)?
(Article 15.9.6 states that ‘‘the Party shall
provide that the product shall only be ex-
ported outside its territory for purposes of
meeting marketing approval requirements of
that Party.”)

Morocco can get marketing approval in a
third country to allow export of a generic
version through the issuance of a compul-
sory license for export, consistent with WTO
rules. Article 15.9.6 does not interfere with
that result.

SIDE LETTER

18. On the Paragraph 6 Decision, please ex-
plain how the statement that the FTA does
not ‘“‘prevent the effective utilization’ is not
merely rhetorical. Please be specific as to
why you believe the provisions in the FTA
do not preclude Morocco from acting as an
importer or exporter of drugs under the
Paragraph 6 Decision, including how the
FTA’s provisions related to market exclu-
sivity can be waived if Morocco acts in ei-
ther capacity.

There are no provisions in the FTA related
to compulsory licensing, which means that it
does not limit in any way Morocco’s ability
to issue compulsory licenses in accordance
with WTO rules, including TRIPS Article 31
and the TRIPS/health solution. With respect
to other rules included in Chapter 15, includ-
ing data protection, the side letter states
that the FTA does not ‘“‘prevent the effective
utilization of the TRIPS/health solution.” As
stated in the side letter, the letter con-
stitutes a formal agreement between the
Parties. It is, thus, a significant part of the
interpretive context for this agreement and
not merely rhetorical. According to Article
31 of the Vienna Convention on the Law of
Treaties, which reflects customary rules of
treaty interpretation in international law,
the terms of a treaty must be interpreted “‘in
their context,” and that ‘“‘context’ includes
‘“‘any agreement relating to the treaty which
was made between all the parties in connec-
tion with the conclusion of the treaty.”

19. On the issue of consultation, do the let-
ters mean that both Parties agree to amend
the FTA as soon as possible to reflect access
to medicines amendments to the TRIPS
Agreement? Will the United States refrain
from enforcing provisions of the FTA that
contravene the TRIPS Agreement amend-
ments while the FTA is being amended? Is
USTR willing to engage in an exchange of
letter with the Government of Morocco me-
morializing such an understanding?

The United States would, of course, work
with Morocco to ensure that the FTA is
adapted as appropriate if an amendment to
the TRIPS Agreement were adopted to en-
sure access to medicines. The only amend-
ment currently being contemplated with re-
spect to TRIPS involves translating the
TRIPS/health solution from last August into
a formal amendment. The United States has
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no intention of using dispute settlement to
challenge any country’s actions that are in
accordance with that solution. In fact, Can-
ada passed legislation recently that would
allow it to export drugs in accordance with
the TRIPS/health solution. The TUnited
States reached an agreement with Canada
just last Friday, July 16, to suspend parts of
NAFTA to ensure that Canada could imple-
ment the solution without running afoul of
NAFTA rules.

In closing, let me emphasize that we appre-
ciate the importance of the U.S. commit-
ment to the Doha Declaration on the TRIPS
Agreement and Public Health and the global
effort to ensure access to medicines in devel-
oping countries to address acute public
health problems, such as AIDS, malaria and
tuberculosis. The United States played a
leading role in developing these provisions,
including enabling poor countries without
domestic production capacity to import
drugs under compulsory licenses. We also
successfully called for giving Least Devel-
oped Countries an additional ten years, from
2006 until 2016, to implement TRIPS rules re-
lated to pharmaceuticals. These accomplish-
ments offer a significant solution to the con-
flicts we encountered on taking office in
2001.

At the same time, as Congress has directed
us, the Administration has worked on mul-
tiple fronts to strengthen the value inter-
nationally of America’s innovation economy.
These efforts have included stronger intel-
lectual property protection rules and en-
forcement so as to assist U.S. businesses and
workers, and encourage ongoing innovation
that benefits U.S. consumers.

Our FTAs are but one component of the
Administration’s broader efforts to achieve
these objectives, and complement efforts un-
dertaken in other fora. Our FTAs not only do
not conflict with the objectives expressed in
the Doha Declaration but reinforce those ob-
jectives and facilitate efforts to address pub-
lic health problems.

Sincerely,
JOHN K. VERONEAU,
General Counsel.

Mr. LINCOLN DIAZ-BALART of
Florida. Mr. Speaker, I reserve the bal-
ance of my time.

Ms. SLAUGHTER. Mr. Speaker, 1
yield 3 minutes to the gentleman from
Virginia (Mr. MORAN).

Mr. MORAN of Virginia. Mr. Speak-
er, I thank the gentlewoman from
Rochester, New York for yielding me
this time.

I rise today in support of the Moroc-
can Free Trade Agreement because it is
an important agreement with a mod-
erate Muslim country and it represents
a vital step towards establishing broad-
er free trade in the Middle East.

Former Clinton administration U.S.
Trade Representative Mickey Kantor
said, ‘‘Closer and mutually beneficial
ties between Morocco and the United
States will bolster a country that has
for several centuries earned a reputa-
tion for moderation, tolerance, and sta-
bility. The Moroccans have democra-
tized their political structures. They
recently made historic reforms to im-
prove women’s rights, and codified new
labor rights and protections based upon
key International Labor Organization
conventions.

Mr. Speaker, the Moroccan Free
Trade Agreement is the first trade pact
to be negotiated with an Arab and Mus-
lim country since September 11, and it
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would permit Morocco to join Jordan
in the ranks of countries that have en-
tered into an enhanced partnership
with the United States.
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This agreement will enhance our for-
eign policy and diplomatic efforts to
bridge greater understanding and co-
operation with moderate Arab nations.

This FTA is going to ensure that U.S.
businesses and workers have greater
access to the Moroccan market by fur-
ther eliminating trade barriers. It will
deepen and expand bilateral commer-
cial ties beyond the average level of $1
billion in current annual two-way
trade flows. In fact, the United States
enjoyed a surplus of $2 billion between
1999 and 2003. So they are buying more
from us than we are buying from them.
This is creating more jobs in the
United States.

More than 95 percent of bilateral
trade in consumer and industrial prod-
ucts will become duty free imme-
diately upon entry into this agree-
ment, with all remaining tariffs to be
eliminated within 9 years. It is the best
markets access package of any U.S.
free trade agreement with a developing
country.

It is going to create new opportuni-
ties for U.S. banks, insurance, securi-
ties and related services and tele-
communications. Key U.S. export sec-
tors gain immediate duty-free access
to Morocco, such as information tech-
nology, machinery, construction equip-
ment, and chemicals. Morocco is going
to accord substantial market access
across its entire services regime and
adhere to strong and detailed dis-
ciplines on regulatory transparency, a
key factor.

Additionally, Morocco has agreed to
strengthen its intellectual property
laws, and the agreement is going to
help Morocco to further expand its eco-
nomic and labor reform efforts.

Mr. Speaker, this FTA will expand
trade and bring greater economic op-
portunities for U.S. workers, farmers
and businesses, and is going to promote
economic development in other na-
tions.

Through this type of economic en-
gagement, we can forge stronger ties
with our allies around the world and
promote democracy, free markets, and
improved labor standards. That is why
I support this agreement. I urge my
very good friends, particularly on this
side of the aisle, to vote in favor of this
implementing legislation.

Ms. SLAUGHTER. Mr. Speaker, I
have no further requests for time, and
I yield back the balance of my time.

Mr. LINCOLN DIAZ-BALART of
Florida. Mr. Speaker, I yield myself
such time as I may consume.

Mr. Speaker, I think the gentleman
from Virginia brought up some very
important points, and I think they are
important to emphasize and not only
take note of. This agreement, in addi-
tion to the many, many important as-
pects that it contains for the economy,

obviously, of Morocco, and the United
States, is a very important agreement
politically; and it encourages the ex-
traordinary progress that Morocco has
made in the area of labor rights, in the
area of a free press, and in the area of
democratization.

Morocco has multiple political par-
ties, espousing all conceivable view-
points. It has an elected parliament
and an elected prime minister. It has
made commendable progress. It is a
great friend and ally of the United
States.

For so many reasons, Mr. Speaker, it
is important and appropriate for this
Congress to be moving forward today
passing this implementing legislation
for the United States-Morocco Free
Trade Agreement.

Mr. Speaker, I yield back the balance
of my time, and I move the previous
question on the resolution.

The previous question was ordered.

The SPEAKER pro tempore (Mr.
B00zMAN). The question is on the reso-
lution.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

Ms. SLAUGHTER. Mr. Speaker, I ob-
ject to the vote on the ground that a
quorum is not present and make the
point of order that a quorum is not
present.

The SPEAKER pro tempore.
dently a quorum is not present.

The Sergeant at Arms will notify ab-
sent Members.

The SPEAKER pro tempore. Pursu-
ant to clauses 8 and 9 of rule XX, this
15-minute vote on adopting House Res-
olution 738 will be followed by 5-minute
votes, as ordered, on suspending the
rules and passing H.R. 4175; and sus-
pending the rules and adopting H. Res.
728.

The vote was taken by electronic de-
vice, and there were—yeas 345, nays 76,
not voting 13, as follows:

[Roll No. 407]

Evi-

YEAS—345
Abercrombie Boswell Cole
Ackerman Boyd Cooper
Aderholt Bradley (NH) Cox
AKkin Brady (TX) Crane
Allen Brown (SC) Crenshaw
Andrews Brown, Corrine Crowley
Bachus Brown-Waite, Cubin
Baird Ginny Culberson
Baker Burgess Cunningham
Ballenger Burns Davis (AL)
Barrett (SC) Burr Davis (CA)
Bartlett (MD) Burton (IN) Davis (FL)
Barton (TX) Butterfield Davis (IL)
Beauprez Buyer Davis (TN)
Bell Calvert Davis, Jo Ann
Bereuter Camp Davis, Tom
Berkley Cannon Deal (GA)
Berman Cantor DeGette
Biggert, Capito DeLay
Bilirakis Capps DeMint
Bishop (GA) Cardin Deutsch
Bishop (NY) Cardoza Diaz-Balart, L.
Bishop (UT) Carson (OK) Diaz-Balart, M.
Blackburn Carter Dicks
Blumenauer Case Dingell
Blunt Castle Doggett
Boehlert Chabot Dooley (CA)
Boehner Chandler Doolittle
Bonilla Chocola Dreier
Bonner Clay Duncan
Bono Clyburn Dunn
Boozman Coble Edwards
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Ehlers
Emanuel
Emerson
Engel
English
Eshoo
Etheridge
Everett
Farr
Fattah
Feeney
Ferguson
Flake
Foley
Forbes
Ford
Fossella
Frank (MA)
Franks (AZ)
Frelinghuysen
Frost
Gallegly
Garrett (NJ)
Gerlach
Gibbons
Gilchrest
Gillmor
Gingrey
Gonzalez
Goode
Goodlatte
Gordon
Goss
Granger
Graves
Green (WI)
Gutierrez
Gutknecht
Hall
Harman
Harris
Hart
Hastings (WA)
Hayes
Hayworth
Hefley
Hensarling
Herger
Herseth
Hill
Hinojosa
Hobson
Hoeffel
Hoekstra
Holt
Honda
Hooley (OR)
Hostettler
Houghton
Hoyer
Hulshof
Hunter
Hyde
Inslee
Isakson
Israel
Issa
Istook
Jackson-Lee
(TX)
Jefferson
Jenkins
John
Johnson (CT)
Johnson (IL)
Johnson, E. B.
Johnson, Sam
Jones (NC)
Jones (OH)
Kaptur
Keller
Kelly
Kennedy (MN)
Kennedy (RI)

Alexander
Baca
Baldwin
Becerra
Berry
Boucher
Brady (PA)
Brown (OH)
Capuano
Conyers
Costello
Cramer
Cummings

July 22, 2004

Kilpatrick
Kind
King (IA)
King (NY)
Kingston
Kline
Knollenberg
Kolbe
LaHood
Lampson
Langevin
Lantos
Larsen (WA)
Latham
LaTourette
Leach
Levin
Lewis (CA)
Lewis (GA)
Lewis (KY)
Linder
LoBiondo
Lucas (KY)
Lucas (OK)
Lynch
Maloney
Manzullo
Matheson
Matsui
McCarthy (MO)
McCarthy (NY)
McCollum
McCotter
McCrery
McDermott
McHugh
MecInnis
McKeon
Meehan
Meek (FL)
Meeks (NY)
Menendez
Mica
Millender-
McDonald
Miller (FL)
Miller (MI)
Miller, Gary
Miller, George
Moore
Moran (KS)
Moran (VA)
Murphy
Musgrave
Myrick
Neal (MA)
Nethercutt
Neugebauer
Ney
Northup
Norwood
Nunes
Nussle
Ortiz
Osborne
Ose
Otter
Oxley
Pearce
Pelosi
Pence
Peterson (PA)
Petri
Pickering
Pitts
Platts
Pombo
Pomeroy
Porter
Portman
Price (NC)
Pryce (OH)
Putnam
Radanovich

NAYS—T76

DeFazio
Delahunt
DeLauro
Doyle

Evans
Filner
Green (TX)
Grijalva
Hastings (FL)
Hinchey
Holden
Jackson (IL)
Kanjorski

Ramstad
Rangel
Regula
Rehberg
Renzi

Reyes
Reynolds
Rodriguez
Rogers (AL)
Rogers (KY)
Rogers (MI)
Rohrabacher
Ros-Lehtinen
Ross
Roybal-Allard
Royce
Ruppersberger
Rush

Ryan (WI)
Ryun (KS)
Sanchez, Loretta
Sandlin
Saxton
Schiff
Schrock
Scott (GA)
Scott (VA)
Sensenbrenner
Serrano
Sessions
Shadegg
Shaw

Shays
Sherwood
Shimkus
Shuster
Simpson
Skelton
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Snyder
Souder
Stearns
Stenholm
Sweeney
Tancredo
Tanner
Tauscher
Tauzin
Taylor (NC)
Terry
Thomas
Thompson (CA)
Thompson (MS)
Thornberry
Tiahrt
Tiberi
Toomey
Towns
Turner (OH)
Turner (TX)
Upton

Van Hollen
Vitter
Walden (OR)
Walsh
Wamp
Watson
Waxman
Weiner
Weldon (FL)
Weldon (PA)
Weller
Wexler
Whitfield
Wicker
Wilson (NM)
Wilson (SC)
Wolf

Wynn
Young (AK)
Young (FL)

Kildee
Kleczka
Larson (CT)
Lee
Lipinski
Lofgren
Markey
Marshall
McGovern
McIntyre
McNulty
Michaud
Miller (NC)
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Mollohan Rahall Strickland
Murtha Rothman Stupak
Nadler Ryan (OH) Taylor (MS)
Napolitano quo Tierney
Oberstar Sanchez, Linda Udall (CO)
Obey T. Udall (NM)
Olver Sanders Velazquez
Owens Schakowsky Visclosky
Pallone Sherman Waters
Pascrell Slaughter Watt
Pastor Solis
Payne Spratt Woolsey
Peterson (MN) Stark Wu

NOT VOTING—13
Bass Kirk Quinn
Carson (IN) Kucinich Simmons
Collins Lowey Sullivan
Gephardt Majette
Greenwood Paul

ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE

The SPEAKER pro tempore (Mr.
B0O0OZMAN) (during the vote). Members
are advised there are 2 minutes remain-
ing in this vote.
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Mrs. NAPOLITANO, Mr. BECERRA,
Ms. BALDWIN, and Mr. McGOVERN
changed their vote from ‘‘yea” to
una,y‘n

Mr. GUTIERREZ and Mr. WELDON
of Florida changed their vote from
“na,yw to uyea.w

So the resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

————

VETERANS’ COMPENSATION COST-
OF-LIVING ADJUSTMENT ACT OF
2004

The SPEAKER pro tempore. The un-
finished business is the question of sus-
pending the rules and passing the bill,
H.R. 4175, as amended.

The Clerk read the title of the bill.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from New Jersey (Mr.
SMITH) that the House suspend the
rules and pass the bill, H.R. 4175, as
amended, on which the yeas and nays
are ordered.

This will be a 5-minute vote.

The vote was taken by electronic de-
vice, and there were—yeas 421, nays 0,
not voting 13, as follows:

[Roll No. 408]
YEAS—421

Abercrombie Bishop (GA) Burns
Ackerman Bishop (NY) Burr
Aderholt Bishop (UT) Burton (IN)
Akin Blackburn Butterfield
Alexander Blumenauer Buyer
Allen Blunt Calvert
Andrews Boehlert Camp
Baca Boehner Cannon
Bachus Bonilla Cantor
Baird Bonner Capito
Baker Bono Capps
Baldwin Boozman Capuano
Ballenger Boswell Cardin
Barrett (SC) Boucher Cardoza
Bartlett (MD) Boyd Carson (OK)
Barton (TX) Bradley (NH) Carter
Beauprez Brady (PA) Case
Becerra Brady (TX) Castle

Bell Brown (OH) Chabot
Bereuter Brown (SC) Chandler
Berkley Brown, Corrine Chocola
Berry Brown-Waite, Clay
Biggert Ginny Clyburn
Bilirakis Burgess Coble

Cole
Conyers
Cooper
Costello

Cox

Cramer
Crane
Crenshaw
Crowley
Cubin
Culberson
Cummings
Cunningham
Davis (AL)
Davis (CA)
Davis (FL)
Davis (IL)
Dayvis (TN)
Davis, Jo Ann
Davis, Tom
Deal (GA)
DeFazio
DeGette
Delahunt
DeLauro
DeLay
DeMint
Deutsch
Diaz-Balart, L.

Diaz-Balart, M.

Dicks
Dingell
Doggett
Dooley (CA)
Doolittle
Doyle
Dreier
Duncan
Dunn
Edwards
Ehlers
Emanuel
Emerson
Engel
English
Eshoo
Etheridge
Evans
Everett
Farr
Fattah
Feeney
Ferguson
Filner
Flake
Foley
Forbes
Ford
Fossella
Frank (MA)
Franks (AZ)
Frelinghuysen
Frost
Gallegly
Garrett (NJ)
Gerlach
Gibbons
Gilchrest
Gillmor
Gingrey
Gonzalez
Goode
Goodlatte
Gordon
Goss
Granger
Graves
Green (TX)
Green (WI)
Grijalva
Gutierrez
Gutknecht
Hall
Harman
Harris

Hart
Hastings (FL)
Hastings (WA)
Hayes
Hayworth
Hefley
Hensarling
Herger
Herseth
Hill
Hinchey
Hinojosa
Hobson
Hoeffel

Hoekstra
Holden
Holt
Honda
Hooley (OR)
Hostettler
Houghton
Hoyer
Hulshof
Hunter
Hyde
Inslee
Isakson
Israel
Issa
Istook
Jackson (IL)
Jackson-Lee
(TX)
Jefferson
Jenkins
John
Johnson (CT)
Johnson (IL)
Johnson, E. B.
Johnson, Sam
Jones (NC)
Jones (OH)
Kanjorski
Kaptur
Keller
Kelly
Kennedy (MN)
Kennedy (RI)
Kildee
Kilpatrick
Kind
King (IA)
King (NY)
Kingston
Kleczka
Kline
Knollenberg
Kolbe
LaHood
Lampson
Langevin
Lantos
Larsen (WA)
Larson (CT)
Latham
LaTourette
Leach
Lee
Levin
Lewis (CA)
Lewis (GA)
Lewis (KY)
Linder
Lipinski
LoBiondo
Lofgren
Lucas (KY)
Lucas (OK)
Lynch
Maloney
Manzullo
Markey
Marshall
Matheson
Matsui
McCarthy (MO)
McCarthy (NY)
McCollum
McCotter
McCrery
McDermott
McGovern
McHugh
McInnis
MclIntyre
McKeon
McNulty
Meehan
Meek (FL)
Meeks (NY)
Menendez
Mica
Michaud
Millender-
McDonald
Miller (FL)
Miller (MI)
Miller (NC)
Miller, Gary
Miller, George
Mollohan
Moore
Moran (KS)
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Moran (VA)
Murphy
Murtha
Musgrave
Myrick
Nadler
Napolitano
Neal (MA)
Nethercutt
Neugebauer
Ney
Northup
Norwood
Nunes
Nussle
Oberstar
Obey
Olver
Ortiz
Osborne
Ose
Otter
Owens
Oxley
Pallone
Pascrell
Pastor
Payne
Pearce
Pelosi
Pence
Peterson (MN)
Peterson (PA)
Petri
Pickering
Pitts
Platts
Pombo
Pomeroy
Porter
Portman
Price (NC)
Pryce (OH)
Putnam
Radanovich
Rahall
Ramstad
Rangel
Regula
Rehberg
Renzi
Reyes
Reynolds
Rodriguez
Rogers (AL)
Rogers (KY)
Rogers (MI)
Rohrabacher
Ros-Lehtinen
Ross
Rothman
Roybal-Allard
Royce
Ruppersberger
Rush
Ryan (OH)
Ryan (WI)
Ryun (KS)
Sabo
Sanchez, Linda
T.
Sanchez, Loretta
Sanders
Sandlin
Saxton
Schakowsky
Schiff
Schrock
Scott (GA)
Scott (VA)
Sensenbrenner
Serrano
Sessions
Shadegg
Shaw
Shays
Sherman
Sherwood
Shimkus
Shuster
Simmons
Simpson
Skelton
Slaughter
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Snyder
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Solis Thompson (MS)  Waters
Souder Thornberry Watson
Spratt Tiahrt Waxman
Stark Tiberi Weiner
Stearns Tierney Weldon (FL)
Stenholm Toomey Weldon (PA)
Szrlckéand %owns (o Weller
upa. urner
Sullivan Turner (TX) gi’.ﬂe}ﬁ
itfield
Sweeney Udall (CO) Wicker
Tancredo Udall (NM) .
Tanner Upton Wuson (NM)
Tauscher Van Hollen Wilson (SC)
Tauzin Velazquez Wolf
Taylor (MS) Visclosky Woolsey
Taylor (NC) Vitter Wu
Terry Walden (OR) Wynn
Thomas Walsh Young (AK)
Thompson (CA) Wamp Young (FL)
NOT VOTING—13
Bass Greenwood Paul
Berman Kirk Quinn
Carson (IN) Kucinich Watt
Collins Lowey
Gephardt Majette

ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE

The SPEAKER pro tempore (Mr.
B0O0OZMAN) (during the vote). Members
are advised 2 minutes are left in this
vote.
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So (two-thirds having voted in favor
thereof) the rules were suspended and
the bill, as amended, was passed.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

———————

SENSE OF THE HOUSE REGARDING
POSTPONEMENT OF A PRESI-
DENTIAL ELECTION

The SPEAKER pro tempore. The un-
finished business is the question of sus-
pending the rules and agreeing to the
resolution, H. Res. 728.

The Clerk read the title of the resolu-
tion.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Ohio (Mr. NEY)
that the House suspend the rules and
agree to the resolution, H. Res. 728 on
which the yeas and nays are ordered.

This will be a 5-minute vote.

The vote was taken by electronic de-
vice, and there were—yeas 419, nays 2,
not voting 13, as follows:

[Roll No. 409]
YEAS—419

Abercrombie Bishop (GA) Burns
Ackerman Bishop (NY) Burr
Aderholt Bishop (UT) Burton (IN)
Akin Blackburn Butterfield
Alexander Blumenauer Buyer
Allen Blunt Calvert
Andrews Boehlert Camp
Baca Boehner Cannon
Baker Bonilla Cantor
Baldwin Bonner Capito
Ballenger Bono Capps
Barrett (SC) Boozman Capuano
Bartlett (MD) Boswell Cardin
Barton (TX) Boucher Cardoza
Bass Boyd Carson (OK)
Beauprez Bradley (NH) Carter
Becerra Brady (PA) Case

Bell Brady (TX) Castle
Bereuter Brown (OH) Chabot
Berkley Brown (SC) Chandler
Berman Brown, Corrine Chocola
Berry Brown-Waite, Clay
Biggert Ginny Clyburn
Bilirakis Burgess Coble
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Cole
Conyers
Cooper
Costello

Cox

Cramer
Crane
Crenshaw
Crowley
Cubin
Culberson
Cummings
Cunningham
Davis (AL)
Davis (CA)
Davis (FL)
Davis (IL)
Davis (TN)
Davis, Jo Ann
Davis, Tom
Deal (GA)
DeFazio
DeGette
Delahunt
DeLauro
DeLay
DeMint
Deutsch
Diaz-Balart, L.

Diaz-Balart, M.

Dicks
Dingell
Doggett
Dooley (CA)
Doolittle
Doyle
Dreier
Duncan
Dunn
Edwards
Ehlers
Emanuel
Emerson
Engel
English
Eshoo
Etheridge
Evans
Everett
Farr
Fattah
Feeney
Ferguson
Filner
Flake
Foley
Forbes
Ford
Fossella
Frank (MA)
Franks (AZ)
Frelinghuysen
Frost
Gallegly
Garrett (NJ)
Gerlach
Gibbons
Gilchrest
Gingrey
Gonzalez
Goode
Goodlatte
Gordon
Goss
Granger
Graves
Green (TX)
Green (WI)
Grijalva
Gutierrez
Gutknecht
Hall
Harman
Harris

Hart
Hastings (FL)
Hastings (WA)
Hayes
Hayworth
Hefley
Hensarling
Herger
Herseth
Hill
Hinchey
Hinojosa
Hobson
Hoeffel
Hoekstra

Holden
Holt
Honda
Hooley (OR)
Hostettler
Houghton
Hoyer
Hulshof
Hunter
Hyde
Inslee
Isakson
Israel
Issa
Istook
Jackson (IL)
Jackson-Lee
(TX)
Jefferson
Jenkins
John
Johnson (CT)
Johnson (IL)
Johnson, E. B.
Johnson, Sam
Jones (NC)
Jones (OH)
Kanjorski
Kaptur
Keller
Kelly
Kennedy (MN)
Kennedy (RI)
Kildee
Kilpatrick
Kind
King (IA)
King (NY)
Kingston
Kleczka
Kline
Knollenberg
Kolbe
LaHood
Lampson
Langevin
Lantos
Larsen (WA)
Larson (CT)
Latham
LaTourette
Leach
Lee
Levin
Lewis (CA)
Lewis (GA)
Lewis (KY)
Linder
Lipinski
LoBiondo
Lucas (KY)
Lucas (OK)
Lynch
Majette
Maloney
Manzullo
Markey
Marshall
Matheson
Matsui
McCarthy (MO)
McCarthy (NY)
McCollum
McCotter
McCrery
McDermott
McGovern
McHugh
McIntyre
McKeon
McNulty
Meehan
Meek (FL)
Meeks (NY)
Menendez
Mica
Michaud
Millender-
McDonald
Miller (FL)
Miller (MI)
Miller (NC)
Miller, Gary
Miller, George
Mollohan
Moore
Moran (KS)
Moran (VA)
Murphy
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Murtha
Musgrave
Myrick
Nadler
Napolitano
Neal (MA)
Nethercutt
Neugebauer
Ney
Northup
Norwood
Nunes
Nussle
Oberstar
Obey
Olver
Ortiz
Osborne
Ose
Otter
Owens
Oxley
Pallone
Pascrell
Pastor
Payne
Pearce
Pelosi
Pence
Peterson (MN)
Peterson (PA)
Petri
Pickering
Pitts
Platts
Pombo
Pomeroy
Porter
Portman
Price (NC)
Pryce (OH)
Putnam
Radanovich
Rahall
Ramstad
Rangel
Regula
Rehberg
Renzi
Reyes
Reynolds
Rodriguez
Rogers (AL)
Rogers (KY)
Rogers (MI)
Rohrabacher
Ros-Lehtinen
Ross
Rothman
Roybal-Allard
Royce
Ruppersberger
Rush
Ryan (OH)
Ryan (WI)
Ryun (KS)
Sabo
Sanchez, Linda
T.
Sanchez, Loretta
Sanders
Sandlin
Saxton
Schakowsky
Schiff
Schrock
Scott (GA)
Scott (VA)
Sensenbrenner
Serrano
Sessions
Shadegg
Shaw
Shays
Sherman
Sherwood
Shimkus
Shuster
Simmons
Simpson
Skelton
Slaughter
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Snyder
Solis
Souder

Spratt Thornberry Waters
Stark Tiahrt Watson
Stearns Tiberi Watt
Stenholm Tierney Waxman
Strickland Toomey Weiner
Stupak Towns Weldon (FL)
Sullivan Turner (OH) Weldon (PA)
Sweeney Turner (TX) Weller
Tancredo Udall (CO) Wexler
Tanner Udall (NM) Whitfield
Tauscher Upton Wicker
Tauzin Van Hollen Wilson (NM)
Taylor (MS) Velazquez Wilson (SC)
Taylor (NC) Visclosky Wolf
Terry Vitter Woolsey
Thomas Walden (OR) Wu
Thompson (CA) Walsh Wynn
Thompson (MS) Wamp Young (AK)
NAYS—2

Baird McInnis

NOT VOTING—13
Bachus Greenwood Paul
Carson (IN) Kirk Quinn
Collins Kucinich Young (FL)
Gephardt Lofgren
Gillmor Lowey

ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE

The SPEAKER pro tempore (Mr.
SHIMKUS) (during the vote). Members
are advised 2 minutes are left in this
vote.
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So (two-thirds having voted in favor
thereof) the rules were suspended and
the resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

———————

PERSONAL EXPLANATION

Mr. BASS. Mr. Speaker, on Thursday, July
22, | regrettably missed recorded votes num-
bered 407 and 409. Had | been present, |
would have voted “yea” on both measures.

———

MARRIAGE PROTECTION ACT OF
2004

Mr. SENSENBRENNER. Mr. Speak-
er, pursuant to House Resolution 734, 1
call up the bill (H.R. 3313) to amend
title 28, United States Code, to limit
Federal court jurisdiction over ques-
tions under the Defense of Marriage
Act, and ask for its immediate consid-
eration.

The Clerk read the title of the bill.

The SPEAKER pro tempore. Pursu-
ant to House Resolution 734, the bill is
considered read for amendment.

The text of H.R. 3313 is as follows:

H.R. 3313

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Marriage
Protection Act of 2003"".

SEC. 2. LIMITATION ON JURISDICTION.

(a) IN GENERAL.—Chapter 99 of title 28,
United States Code, is amended by adding at
the end the following:

“§1632. Limitation on jurisdiction

‘“No court created by Act of Congress shall
have any jurisdiction, and the Supreme
Court shall have no appellate jurisdiction, to
hear or determine any question pertaining to
the interpretation of section 1738c of this
title or of this section. Neither the Supreme
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Court nor any court created by Act of Con-
gress shall have any appellate jurisdiction to
hear or determine any question pertaining to
the interpretation of section 7 of title 1.”.

(b) AMENDMENT TO TABLE OF SECTIONS.—
The table of sections at the beginning of
chapter 99 of title 28, United States Code, is
amended by adding at the end the following
new item:
¢1632. Limitation on jurisdiction.”.

The SPEAKER pro tempore. The
amendment in the nature of a sub-
stitute printed in the bill is adopted.

The text of the amendment in the na-
ture of a substitute is as follows:

H.R. 3313

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Marriage Pro-
tection Act of 2004°°.

SEC. 2. LIMITATION ON JURISDICTION.

(a) IN GENERAL.—Chapter 99 of title 28,
United States Code, is amended by adding at the
end the following:

“§1632. Limitation on jurisdiction

““No court created by Act of Congress shall
have any jurisdiction, and the Supreme Court
shall have no appellate jurisdiction, to hear or
decide any question pertaining to the interpre-
tation of, or the validity under the Constitution
of, section 1738C or this section.”.

(b) AMENDMENTS TO THE TABLE OF SEC-
TIONS.—The table of sections at the beginning of
chapter 99 of title 28, United States Code, is
amended by adding at the end the following
new item:

““1632. Limitation on jurisdiction.”.

The SPEAKER pro tempore. The gen-
tleman from Wisconsin (Mr. SENSEN-
BRENNER) and the gentleman from
Michigan (Mr. CONYERS) each will con-
trol 45 minutes.

The Chair recognizes the gentleman
from Wisconsin (Mr. SENSENBRENNER).
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Mr. SENSENBRENNER. Mr. Speak-
er, I ask unanimous consent that the
time for debate on H.R. 3313 be ex-
tended by 20 minutes, said time to be
equally controlled by myself and the
ranking member, the gentleman from
Michigan (Mr. CONYERS).

The SPEAKER pro tempore (Mr.
SHIMKUS). Is there objection to the re-
quest of the gentleman from Wis-
consin?

There was no objection.

GENERAL LEAVE

Mr. SENSENBRENNER. Mr. Speak-
er, I ask unanimous consent that all
Members may have 5 legislative days
within which to revise and extend their
remarks and include extraneous mate-
rial on the bill, H.R. 3313.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Wisconsin?

There was no objection.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield 1 minute to the gentleman
from Texas (Mr. DELAY), the distin-
guished majority leader.

Mr. DELAY. Mr. Speaker, I asked the
gentleman from Wisconsin (Mr. SEN-
SENBRENNER) for the privilege of open-
ing this debate so as to lay before the
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House not only the arguments in favor
of the Marriage Protection Act, but
also, and perhaps more importantly, to
appeal to Members on all sides of this
issue to conduct today’s debate with
the compassion and civility that it de-
serves.

Mr. Speaker, I repeat my appeal to
Members on all sides of this issue. I
would hope that Members would con-
duct today’s debate with the compas-
sion and civility that it deserves.

I really feel that, I fear that the de-
bate about homosexual marriage,
which has recently been thrust upon
the entire Nation by the Supreme Judi-
cial Court of Massachusetts, has begun
to deviate from a productive conversa-
tion about public policy. Too often pro-
ponents and opponents seem more in-
terested in talking to themselves than
to each other, and if we truly seek a
national consensus on the future of
marriage, little can be gained by an
afternoon spent hectoring each other.

So those who oppose homosexual
marriage need not be lectured about
compassion any more than those who
support it need to be lectured about
morality. You think this bill is cruel
and we think same sex marriage is a
contradiction in terms. Saying so at
the top of our lungs for the next few
hours will do little good for anyone,
least of all the millions of American
homosexuals who deserve respect in
this debate as American citizens and as
human beings.

Mr. Speaker, we are elected to judge
policies, not people, and the policy be-
fore us today, the Marriage Protection
Act, would reaffirm the current na-
tional consensus on homosexual mar-
riage by leaving to the States and to
the American people the right to define
marriage in this country. This is the
position that many Democrats say that
they support, all 50 States deciding for
themselves how to define marriage
rather than a one-size-fits-all defini-
tion being imposed on them from
above, and this bill is their opportunity
to publicly adhere to that argument.

If you support the States and respect
the will of the American people, you
must support this bill. The over-
whelming bipartisan passage of the De-
fense of Marriage Act in 1996, signed
into law by President Bill Clinton, pro-
vides uncontradicted testimony to the
consensus opinion of the American peo-
ple, an opinion shared by every civ-
ilized society in history. That con-
sensus is simply that marriage is the
union between one man and one
woman.

The consensus of the American peo-
ple is simply that marriage is the
union between one man and one
woman. It is not a contract of mutual
affection between consenting adults. It
is, instead, the architecture of family,
the basic unit of civilization, and the
natural means by which the human
species creates, protects and instills its
values in its children.

Traditional marriage is the most sta-
ble, enduring and efficient means of
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raising children, laying down the roots
of community life and establishing the
necessary and sustainable predicates of
nationhood. This is the evolution of
civilization.

Individual men and women, with the
innate qualities of their gender, come
together in shared sacrifice to raise
children. They each make their own
unique contributions to the raising of
boys and girls as male and female mod-
els for their male and female children
and create the ideal family unit of
mother, father and children, an ideal
established by nature, sustained by
human experience and supported by
decades of social science.

It is not a collection of individuals
but of families that come together to
form a community of shared values and
common purpose, and communities in
turn come together and bind each
other by those shared values and com-
mon purpose to establish a common na-
tion. If any link, if any link in that
chain breaks, like, for instance, the
erosion of the traditional family that
has occurred in this country over the
last 40 years, the institution of mar-
riage suffers, but so does the Nation.

Children need their community and
their Nation to help stabilize their so-
cial environment so that they can have
the same chances in life we and every
generation of Americans have had be-
fore them. That is why there has al-
ways been and always will be a compel-
ling government interest to protect the
institution of marriage from corrosion
within or artificial social engineering
without.

If it is true what the Massachusetts
Supreme Court says, and I do not be-
lieve that it is, that ‘“‘marriage is an
evolving paradigm,” then should not
that evolution be an organic, natural
evolution and left to the collective and
evolving wisdom of the American peo-
ple?

And if, on the other hand, no such in-
stitutional evolution exists, does not
the arrogance of judges who would im-
pose on our society their own contrary
and misguided prejudices fundamen-
tally undermine American democracy?

In both cases the answer is yes, and
in both cases the Marriage Protection
Act will ensure that we take the proper
course.

We are a nation of laws, not com-
mandments, and neither the conserv-
ative politician nor the liberal judge by
himself has the right to define mar-
riage for a nation of 270 million people.
That responsibility, that responsibility
lies with the people we all serve,
whether it is in Sugar Land or San
Francisco and everywhere in between.

So I urge my colleagues, let us have
a debate. Let us have a civil debate.
But in the end I hope my colleagues
understand that that responsibility lies
in the body of the House of Representa-
tives and you will vote yes on the bill
before us.

Mr. CONYERS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I begin by thanking the
leader and the chairman of the Com-
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mittee on the Judiciary, the gentleman
from Wisconsin (Mr. SENSENBRENNER),
for allowing us to add 10 minutes on
each side to this debate.

Now, let us begin with the nature of
H.R. 3313. This is not about marriage.
This is about whether the third branch
of government, the judiciary, since
Marbury v. Madison will continue to be
the arbiter of what is constitutional in
the American system.

So I begin by pointing out that to
deny any branch, any issue the right to
full judicial review would bring about
more chaos than even the proponent of
this change, which is patently uncon-
stitutional, would want. The legisla-
tion is the first of its kind that has
ever been brought to the floor of the
House of Representatives.

Never have we ever tried to do some-
thing as breathtaking as taking away
the right of a Federal appeal when it is
clearly permissive not even to go to
the Supreme Court. We had an amend-
ment that would have allowed the Su-
preme Court at least to take precedent.
It was voted down by the conservatives
in the Committee on the Judiciary.
This would be the only instance in the
history of the Congress that we have
totally precluded the Federal courts
from considering the constitutionality
of Federal legislation.

The other body only last week de-
cided this question the same way that
I pray we will today. They turned it
back. It was considered too unconstitu-
tional and too unprecedented. Now,
make no mistake about it, were the
bill to be enacted, the chaos that would
ensue from 50 States plus the District
of Columbia issuing conflicting opin-
ions on the marriage law would be irra-
tional.

Why, I ask my colleagues, and I will
yield, why would anyone want to cre-
ate out of this rational body a law that
would prevent the Federal courts from
deciding cases rather than allowing
anywhere up to 50, 51 different deci-
sions? I yield to anyone in this body.

So I want to urge to you that the rea-
son is that we are actually stripping
the Federal courts from jurisdiction
that has historically been theirs. We
have these branches in the judiciary.
Now, what would have happened had
conservatives decided during the civil
rights battles of the sixties to have de-
cided that we would just take the deci-
sions away from the courts, or Brown
v. The Board or any of the tests against
the Civil Rights Act, the Voter Rights
Act, would have had nowhere to go had
someone come across this incredibly
weird decision.

So I rise in strong opposition to this.
I urge the Members, as the leader who
preceded me said, may rationally ana-
lyze where stripping the Federal courts
from any one single issue, where that
would lead this great Constitution and
democracy of over 209 years.

| rise in strong opposition to this unconstitu-
tional, discriminatory, divisive, and unprece-
dented bill. The only reason we are debating
today is that the President is in danger of los-
ing his job and wants to detract attention from
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his failure in Irag and to bolster support
amongst right-wing conservatives.

In the past few weeks, | am sorry to say the
death toll of U.S.-led forces in Iraq topped
1,000. The bipartisan 9-11 Commission found,
contrary to the President’'s implications, that
there was no “collaborative relationship” be-
tween Irag and Al Qaeda. And we all know
that no weapons of mass destruction have
been found in Iraq.

What did the President do about it? He fol-
lowed the advice of conservative organizers
and “changed the subject” so he could have
a chance of winning in November.

That is why we are here. The President and
the Republican leadership know that a con-
stitutional amendment could not pass; in fact,
it failed the Senate last week. Instead, they
are moving this divisive and unconstitutional
bill, which proposes to strip all federal courts
and the Supreme Court from reviewing not
just one but two acts of Congress.

| cannot believe that proponents of this bill
understand its implications. Imagine if, in the
early 1950’s, a conservative Congress had
succeeded in stripping the federal courts of ju-
risdiction to hear segregation cases. The Su-
preme Court would never have issued its his-
toric Brown v. Board of Education decision de-
claring that separate was not permitted in edu-
cation.

Alternatively, consider the implications if a
more liberal Congress opted to prevent federal
courts from hearing any Second Amendment
cases. How would my conservative colleagues
like it if the California or the Massachusetts
Supreme Court was the final arbiter of the
right to bear arms in their states? Would they
think it fair that a single class of citizens—gun
owners—were excluded from appeals to our
federal judicial system?

Yet that is what H.R. 3313 would do—deny
any judicial review, even by the Supreme
Court—of any case brought challenging the
constitutionality of the Defense of Marriage
Act, which clarifies that states need not give
full faith and credit to same sex marriages en-
tered into in other states. This legislation
would be the first and only instance in which
Congress had totally precluded the federal
courts from considering the constitutionality of
federal legislation.

This runs totally contrary to our bedrock
principles. Article 1ll of the Constitution says
“the judicial Power of the United States, shall
be vested in one supreme Court.” And in the
more than 200 years that have passed since
Marbury v. Madison, judicial review has
served as the very touchstone of our constitu-
tional system and our democracy.

It is no wonder that, when court stripping
legislation was proposed in the 1970’s con-
cerning school prayer, abortion, and busing,
conservatives found the proposals to be so re-
pugnant. Then-Yale Law School Professor
Robert Bork wrote of the bills, “you’d have 50
different constitutions running around out
there, and I'm not sure even conservatives
would like the results.” Senator Barry Gold-
water stated that the “frontal assault on the
independence of the Federal courts is a dan-
gerous blow to the foundations of a free soci-
ety” and warned “there is no clear or coherent
standard to define why we shall control the
Court in one area but not another.”

Today, the stakes are no less significant. As
emotionally charged and politicized as the
issue of same sex marriage has become, we
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should not use that controversy to perma-
nently damage the courts, the Constitution,
and the Congress. At a time when it is more
important than ever that our Nation stand out
as a beacon of freedom, we must not coun-
tenance a bill that undermines the very pro-
tector of those freedoms—our independent
federal judiciary.

The bill is even more misguided considering
that it was a state court, not a federal court,
that issued an opinion that permitted same
sex marriage. Further, no federal court has
even opined on the constitutionality of DOMA.

Make no mistake about it. If this bill is en-
acted, chaos will ensue when the fifty states
and the District of Columbia issue conflicting
opinions on DOMA. Then my colleagues on
the other side will be clamoring for review by
a Supreme Court that has seven Republican
appointees and two Democratic appointees.

| urge my colleagues to vote “no” on this
legislation.

CONGRESSIONAL RESEARCH SERVICE.
MEMORANDUM

To: House Committee on the Judiciary, At-
tention: Perry Apelbaum.

From: Johnny H. Killian, Senior Specialist,
American Constitutional Law, American
Law Division.

Subject: Precedent for Congressional Bill.

This memorandum is in response to your
query, respecting H.R. 3313, now pending be-
fore the House of Representatives, as to
whether there is any precedent for enacted
legislation that would deny judicial review
in any federal court of the constitutionary of
a law that Congress has enacted, whether a
law containing the jurisdictional provision
or an earlier, separate law. We are not aware
of any precedent for a law that would deny
the inferior federal courts original jurisdic-
tion or the Supreme Court of appellate juris-
diction to review the constitutionality of a
law of Congress.

Mr. Speaker, I reserve the balance of
my time.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield myself such time as I may
consume.

Mr. Speaker, H.R. 3313, the Marriage
Protection Act, simply prevents one or
more Federal judges from striking
down the provision of the Defense of
Marriage Act, known as DOMA, that
protects States from having to recog-
nize same sex marriage licenses grant-
ed in other States.

This bill will prevent unelected life-
time appointed Federal judges from
taking away from the States their
right codified in DOMA to reject same
sex marriage licenses issued elsewhere
if States so choose.

DOMA passed the Congress over-
whelmingly in the House by a vote of
342 to 67 and in the Senate by a vote of
85 to 14, and it was signed into law by
President Clinton.
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This afternoon we will hear from op-
ponents of this bill that this is an un-
precedented move to restrict the juris-
diction of the Federal courts. This is
not the case.

Beginning with the first Congress,
when the Judiciary Act of 1789 was
passed, the jurisdiction of the Federal
courts was limited; and since that
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time, Congress has passed enactments
either expanding or restricting the ju-
risdiction of the Federal courts, wheth-
er it be in the area of diversity juris-
diction or elsewhere, including the in-
terpretation of Federal laws.

Just less than 2 years ago, as a part
of a supplemental appropriations bill,
the Congress enacted a provision in-
serted by Senator DASCHLE of South
Dakota preventing Federal court re-
view of determinations made on the
clearing of brush on Indian reserva-
tions in South Dakota. That was not
called an assault on the Constitution
by anyone. It was merely a determina-
tion by the Congress that these types
of questions should not be reviewed ju-
dicially, and that is very clearly au-
thorized by article III, section 2 of the
Constitution.

Today, we are talking about an issue
of whether the Federal courts can in-
terpret the Defense of Marriage Act to
take away the right of the State to de-
termine its own marriage laws.

We have heard earlier in this debate
that the supreme judicial court of Mas-
sachusetts in an interpretation of
States rights made the determination
that it was unconstitutional to deny
marriage licenses, and in that one
State only, to persons of the same gen-
der who applied for such a license.
What this bill will do is to prevent a
Federal court from exporting the deci-
sion of a divided court in a single State
to the other States.

I do not believe that when James
Madison wrote the Constitution his
idea of federalism was to allow a di-
vided court in a single State to set na-
tional policy, and I sincerely doubt the
Constitution would have been ratified
had that been the notion that pervaded
Philadelphia in 1787 and in the State
legislatures elsewhere.

What we are doing here is restoring
the Federal system. We are restoring a
Federal system in an area that has al-
ways been conceded to be the province
of the State.

Now, a lot of people will also argue
against this bill saying that the danger
is not there. I am here to say that the
danger is real.

Just 2 days ago, a lesbian couple
married in Massachusetts filed the first
lawsuit in a Florida Federal court to
set Federal precedent and to strike
down DOMA’s protection that allows
States not to recognize same-sex mar-
riage licenses issued in Massachusetts.
The attorney for the plaintiffs explic-
itly stated he filed the case because he
wants a Federal court to force every
State to recognize same-sex marriage
licenses issued in Massachusetts,
whether the people of that State agree
or not.

Now, the laws of Florida are different
than the laws of Massachusetts. Flor-
ida should be allowed to make its own
laws and to enforce its own laws and
not to have residents who disagree
with those laws run to Massachusetts
and come back and force a Federal
judge to recognize that license in Mas-
sachusetts.
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The threat that is posed to tradi-
tional marriage by a handful of Federal
judges whose decisions can have an im-
pact across State boundaries has re-
newed concern about abuse of power
from the Federal judiciary. This con-
cern has roots as old and venerable as
our Nation’s history and is nothing
new in the year 2004.

Thomas Jefferson wrote of Federal
judges: ‘‘Their power is the more dan-
gerous as they are in office for life and
not responsible to the elective con-
trol.”

Abraham Lincoln said in his first in-
augural address in 1861: ‘“‘The candid
citizen must confess that if the policy
of the government, upon vital ques-
tions, affecting the whole people, is to
be irrevocably fixed by decisions of the
Supreme Court, the people will have
ceased to be their own rulers having, to
that extent, practically resigned their
government into the hands of that emi-
nent tribunal.”

This statement by Abraham Lincoln
was in the wake of the Dred Scott deci-
sion, a decision of the Supreme Court
which was the single most important
spark that began a civil war which to
this day was the most bloody conflict
in our history.

A remedy to abuses by Federal judges
has long been understood to lie, among
other places, in Congress’s ability to
limit Federal court jurisdiction. H.R.
3313 would prevent a few Federal judges
from rewriting State marriage recogni-
tion laws in ways that do not reflect
the will of the people. Nothing in this
bill denies anyone their day in court.
The bill simply provides that in cases
involving DOMA’s protection of States
rights, those cases are to be brought in
State court.

The door of the courthouse is not
slammed shut. The people who were
married in Massachusetts and want to
get recognition of their marriage else-
where, it is the State courthouse that
they go to, not the Federal courthouse.

Any Member who wishes to protect
the Defense of Marriage Act’s protec-
tions for States from invalidation by
Federal judges should support this bill.
The vast majority of Members of the
House represent States that have
passed laws that specifically rely on
the right of the States codified in
DOMA to resist same-sex marriage li-
censes issued out of State.

The Constitution clearly provides
that the lower Federal courts are en-
tirely creatures of the Congress, as is
the appellate jurisdiction of the Su-
preme Court, excluding only the Su-
preme Court’s very limited original ju-
risdiction over cases involving ambas-
sadors and cases in which States have
legal claims against each other.

In The Federalist Papers, Alexander
Hamilton made clear the broad nature
of Congress’s authority to amend Fed-
eral court decisions to remedy per-
ceived abuse. He wrote, describing the
Constitution, that ‘it ought to be
recollected that the national legisla-
ture will have ample authority to
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make such exceptions, and to prescribe
such regulations as will be calculated
to obviate or remove the inconven-
iences’” which are posed by decisions of
the Federal judiciary.

That understanding prevails today.
As a leading treatise on Federal court
jurisdiction has pointed out: ‘‘Begin-
ning with the first Judiciary Act in
1789, Congress has never vested the
Federal courts with the entire ‘judicial
power’ that would be permitted by arti-
cle III” of the Constitution. Even the
famously liberal Justice William Bren-
nan wrote a Supreme Court opinion
that said: ‘“‘Virtually all matters that
might be heard in article III Federal
courts could also be left by Congress to
State courts.”

The United States Constitution ap-
plies to the State courts. That was
made clear in the 14th amendment.

Limiting Federal court jurisdiction
to avoid abuses is not a partisan issue.
Senate Minority Leader DASCHLE, as I
have previously indicated, supported
legislation enacted during the last Con-
gress that denies the Federal court ju-
risdiction over the procedures gov-
erning timber projects in order to expe-
dite forest clearing. If limiting the ju-
risdiction of the Federal court is good
enough to protect trees, it sure ought
to be good enough to protect a State’s
marriage policy.

Far from violating the separation of
powers, legislation that leaves State
courts with jurisdiction to decide cer-
tain classes of cases would be an exer-
cise of one of the very checks and bal-
ances provided for in the Constitution.
No branch of the Federal Government
can be entrusted with absolute power
and certainly not a handful of tenured
Federal judges appointed for life. The
Constitution allows the exercise of ju-
dicial power, but it does not grant the
Federal courts the unchecked power to
define the limits of its own power.

Integral to the American constitu-
tional system is each branch of govern-
ment’s responsibility to use its powers
to prevent overreaching by the other
branches. H.R. 3313 does just that, and
I urge my colleagues to support it.

Mr. Speaker, I reserve the balance of
my time.

Mr. NADLER. Mr. Speaker, I yield
2Y5 minutes to the distinguished gen-
tleman from Maryland (Mr. HOYER),
Democratic whip.

Mr. HOYER. Mr. Speaker, I thank
the gentleman for yielding me time.

I supported the Defense of Marriage
Act. I rise now in the defense of the
Constitution of the United States. I
rise now in defense of the separation of
powers. I rise now in defense of a Na-
tion of laws, not of men and women.

Mr. Speaker, I urge all of my col-
leagues to seriously consider the rami-
fications of the legislation under con-
sideration.

If this bill becomes law, it will rep-
resent the first time in our history
that Congress has enacted legislation
that completely bars any Federal
court, including the United States Su-
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preme Court, from considering the con-
stitutionality of Federal legislation.
Thus, it contradicts the Supreme
Court’s historic ruling more than 200
years ago in Marbury v. Madison,
which enunciated the principle of Fed-
eral judicial review of Federal laws and
established the separation of powers
doctrine.

How dramatically different has that
made America than every other nation
in the world, in fact? A Nation of laws.

In Marbury, Chief Justice John Mar-
shall wrote: ‘It is emphatically the
province and duty of the judicial de-
partment to say what the law is.”

This legislation, however, would
undue the deference and respect that
Congress has given to the principle of
judicial review. It would intrude upon
the principle of separation of powers;
and as a result, I believe it is unconsti-
tutional.

This legislation also would under-
mine the independent Federal judici-
ary. Even the majority’s witness, hear
me colleagues, the witness called by
the majority, Professor Redish, said
that if Congress strips the courts of ju-
risdiction it would, the majority’s own
witness, ‘‘risk undermining public faith
in both Congress and the Federal
courts.”” That was your witness, not
ours.

And there is little doubt that this
bill would set a dangerous precedent.

The author of the Defense of Mar-
riage Act, one of the most conservative
Members that has served in this Con-
gress, Bob Barr, said this: ‘“My main
concern with H.R. 3313 is that it will
lay the path for the sponsors of uncon-
stitutional legislation to simply add
the language from H.R. 3313 to their
bills.”” Bob Barr, the sponsor of the De-
fense of Marriage Act, said that.

If this end-run of judicial review be-
comes law, what is next? No judicial
review of laws restricting freedom of
speech or religion or laws affecting the
right to vote?

I was elected to the Maryland State
Senate in 1966. One of the first bills I
voted on in January of 1967 was to re-
peal the miscegenation statutes that
then were on the Maryland books.
America has nevertheless stood strong.

Let us reject this undermining of
what America stands for, a Nation of
laws, not of men and women.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield 5 minutes to the gentleman
from Ohio (Mr. CHABOT), the distin-
guished chairman of the Subcommittee
on the Constitution.

Mr. CHABOT. Mr. Speaker, I want to
thank the gentleman from Wisconsin
for his leadership on this issue. I also
want to thank the gentleman from In-
diana (Mr. HOSTETTLER) for proposing
this legislation and his leadership as
well.
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Mr. Speaker, I rise in strong support
of H.R. 3313, the Marriage Protection
Act. This legislation prevents
unelected lifetime appointed Federal
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judges from striking down the protec-
tions Congress afforded States through
the Defense of Marriage Act.

The fact of the matter remains that
marriage between a man and a woman
has been and continues to be the cor-
nerstone of our society. If we are going
to change that, if we are going to make
two men able to be married or two
women able to be married in this coun-
try, and I do not think we should, but
if we were, it ought to be done through
the will of the people, and the will of
the people is expressed through their
elected representatives, either at the
State legislature, whatever State they
are located within, or the Congress of
the United States, should we determine
to take that on nationally.

Rather than having the elected rep-
resentatives do this, it has been done
piecemeal by a rogue mayor, for exam-
ple, in San Francisco, or a court by a 4
to 3 decision in Massachusetts. So
clearly what has happened here, and
this is an issue that some on the other
side of the aisle might think that Mem-
bers on this side of the aisle want to be
debating today, well, this is an issue
which has been thrust upon us by rogue
mayors and rogue courts, not some-
thing we chose but something we have
to do.

The Subcommittee on the Constitu-
tion that I chair held four hearings fo-
cusing on the status of marriage in the
United States. One of the hearings fo-
cused specifically on the issue we are
considering today. That hearing clear-
ly demonstrated that we could, if we
wished, constitutionally strengthen
the Defense of Marriage Act and limit
the ability of activist Federal judges to
force one State’s controversial mar-
riage laws on any other State by pass-
ing this legislation. We can clearly
constitutionally do this.

Now as my colleagues know, in 1996
the House overwhelmingly passed the
Defense of Marriage Act by a 342-67
vote. The Senate voiced similar sup-
port passing DOMA by a vote of 85-14.
It was later signed into law by Presi-
dent Clinton. In passing DOMA, Con-
gress recognized that controversial
views on marriage adopted in one State
should not be forced on other States.
Understanding that marriage as de-
fined by a State would have an impact
across State lines, Congress exercised
its authority under Article IV, Section
1 of the Constitution, the full faith and
credit clause, to protect States right.

Under this provision, ‘‘full faith and
credit should be given in each State to
the public acts, records, and judicial
proceedings of every other State; and
the Congress may by general laws pre-
scribe the manner in which such acts,
records, and proceedings shall be
proved, and the effect thereof.”

Today, 44 States have enacted laws
defining marriage as between a man
and woman. That is 88 percent of the
States, and 86 percent of the popu-
lation throughout the country. So far,
38 States have specifically rejected the
recognition of same sex marriage li-
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censes granted out of State. Unfortu-
nately, the will of the States could be
jeopardized by Federal judges. That is
the point of this legislation.

H.R. 3313 will protect the provision of
DOMA that keeps final authority of
the will of the States with the States,
not with Federal judges. Let me make
something very clear. If Members
voted for the Defense of Marriage Act
or purport to support it now, Members
must logically vote for the Marriage
Protection Act, this law. Voting
against this legislation will undermine
DOMA and potentially force same-sex
marriages on all 50 States.

The Constitution allows Congress to
protect DOMA through judicial limita-
tions set forth in H.R. 3313. Together,
Article III, Sections 1 and 2 of the Con-
stitution, provide that the Federal
courts derive authority solely from
Congress and the Supreme Court’s ap-
pellate jurisdiction is subject to such
exceptions and such regulations as the
Congress shall make. Moreover, this
authority was made clear as far back
as the first Judiciary Act of 1789, which
according to leading scholars ‘‘is wide-
ly viewed as an indicator of the origi-
nal understanding of Article IIL.”

Mr. Speaker, I strongly encourage
my colleagues to support this legisla-
tion. It is very important.

Mr. NADLER. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, more than anything
else, today’s debate is about the poli-
tics of a national election. Perhaps our
sons and daughters have been sent to
Iraq based on intelligence we now know
was not correct, perhaps millions of
Americans are out of work, and many
more do not have access to a doctor.
Perhaps our seniors cannot afford life-
protecting medications, but none of
that matters, at least we can today
take the time out to beat up on an un-
popular minority.

Mr. Speaker, that may be good poli-
tics, but it demonstrates a dangerous
contempt for our system of govern-
ment. This debate is not really about
gay marriage, no matter how long they
may talk about it. The courts will or
will not declare the Defense of Mar-
riage Act unconstitutional. We do not
know that yet. If they declare the De-
fense of Marriage Act unconstitutional,
for those that disagree with them, the
remedy is the normal remedy, a con-
stitutional amendment, which I gather
we will be debating on this floor in a
couple of weeks before we know what
the courts do.

But this debate is about whether
Congress can adopt unconstitutional
legislation on any subject and protect
that legislation from constitutional
challenge by stripping the courts of
their jurisdiction to consider any such
challenge. We have never done that be-
fore in our history, and we should not
do that now.

No less a conservative icon than
Barry Goldwater opposed court strip-
ping bills in previous decades on the
subjects of school prayer, school busing
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and abortion, which were the big issues
in those days. He warned his colleagues
that, ‘“The frontal assault on the inde-
pendence of the Federal courts is a
dangerous blow to the foundations of a
free society.”

Our former colleague, Bob Barr, the
author of the Defense of Marriage Act
which this bill purports to protect, had
this to say in a letter to the Members
of Congress about this bill. “H.R. 3313
will needlessly set a dangerous prece-
dent for future Congresses that might
want to protect unconstitutional legis-
lation from judicial review. During my
time in Congress, I saw many bills in-
troduced that would violate the
takings clause, the second amendment,
the 10th amendment, and many other
constitutional protections. The funda-
mental protections afforded by the
Constitution would be rendered mean-
ingless if others follow the path set by
H.R. 3313.” That is from Bob Barr.

The distinguished majority leader of
the House, the gentleman from Texas
(Mr. DELAY), has already said that if
this bill passes he will introduce court-
stripping legislation on other subjects.
In fact, the likelihood is that language
saying the court shall have no jurisdic-
tion to judge the constitutionality of
this act will become boilerplate. Just
as every rule that we consider in this
House has boilerplate language saying
that all points of order against this bill
are waived, which means the rules of
the House do not apply, it will become
boilerplate on every bill of doubtful
constitutionality. That would render
the Bill of Rights meaningless.

The 1936 Stalinist constitution of the
Soviet Union read wonderfully on
paper. It had a long list of Bill of
Rights, freedom of religion, freedom of
speech, and freedom of assembly. It
was not worth the paper it was written
on because there was no means of en-
forcing those rights. We depend on the
courts to enforce our rights against
majorities represented in Congress or
State legislatures, momentary majori-
ties perhaps.

Without the means of the courts en-
forcing the Bill of Rights, the Bill of
Rights is a nullity. Our Constitution
would become like the Soviet constitu-
tion, meaningless. We must have a Fed-
eral forum to protect liberty, otherwise
that liberty will not exist.

The due process clause of the fifth
amendment, passed after the Judiciary
Court Act of 1789, says that no person
may be deprived of life, liberty or prop-
erty without due process of law. Due
process of law means there has to be a
judicial forum to assert the right and
have the judges decide.

We are told the State courts will be
the forum. The State courts will decide
whether a law, a Federal law or a State
law, violates the United States Con-
stitution. That means we will have 50
different constitutions, 50 different
laws. We say in the Pledge of Alle-
giance the United States is one Nation,
indivisible; not if this bill passes. If
this bill and other bills like it pass, we
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will balkanize the United States. The
Constitution will mean one thing in
New Jersey, another thing in New York
and a third thing in Pennsylvania.

Mr. Speaker, it is our very system of
government and the constitutional sys-
tem of checks and balances which is
under attack with this bill. If the Con-
gress by statute can prevent the Fed-
eral courts from applying the Constitu-
tion on any subject matter, then the
protections of an independent judici-
ary, the protections of the Bill of
Rights, the protections of the United
States Constitution, become no more
than a puff of smoke. It will, of course,
be unpopular minorities, whether reli-
gious minorities, political minorities,
ethnic minorities, racial minorities,
lesbians, gays, whoever is unpopular at
the moment, who will lose their rights.

There have been many Supreme
Court decisions I have found loathsome
and wrong, such as Bush v. Gore, and
some of the cases invalidating or lim-
iting our civil rights law, but while
that makes me question the wisdom of
some of the justices, even occasionally
the motives, it does not make we want
to alter the fundamental structure of
our government that has protected our
liberties for the last two centuries.

The evisceration of our Constitution
and Bill of Rights, the natural result of
this bill, threatens all of us. It is far,
far more important than the question
of gay marriage, which is not really in-
volved here because that has not been
decided by the courts. We are playing
with fire with this bill, and that fire
could destroy the Nation we love.

Mr. Speaker, I reserve the balance of
my time.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield myself 1 minute.

Mr. Speaker, the predictions of at-
tacks by opponents of this bill, includ-
ing the gentleman from New York (Mr.
NADLER), are slaps in the face of the 50
States.

The Supreme Court itself agrees in
this case. In a decision this year, the
Supreme Court reaffirmed that ‘‘the
whole subject of domestic relations of
husband and wife, parent and child be-
longs to the laws of the States and not
to the United States.” That is Elk
Grove Unified School District v.
Newdow.

The Supreme Court also has stated,
““domestic relations are preeminently
matters of State law.” That is Mansell
v. Mansell, 1989. And that ‘‘family rela-
tions are a traditional area of State
concern,”” Moore v. Sims, 1979.

So by reserving marriage law deci-
sions to States, as this bill does, we are
doing nothing more than what the Su-
preme Court itself has said is proper.

Mr. Speaker, I yield 2 minutes to the
gentleman from Indiana (Mr.
HOSTETTLER), who is the author of the
bill.

(Mr. HOSTETTLER asked and was
given permission to revise and extend
his remarks.)

Mr. HOSTETTLER. Mr. Speaker, 1
thank the gentleman from Wisconsin
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(Mr. SENSENBRENNER), the chairman of
the full committee, for yielding me
this time.

In my discussion during the consider-
ation of the rule, I informed the body
of the constitutional basis for this law.
I have several of the provisions beside
me here, and for Members who are ac-
tually interested in what the Constitu-
tion says, that is available in the
record as well as in several copies that
are available to every Member’s office.

However, I would like to address
some of the issues talked about during
this debate, and one of the issues that
is a discussion of where we are with re-
gard to other countries, it was sug-
gested earlier, and we heard it in the
last person’s speech, that somehow we
are doing as the Soviet Union has done
in the past by limiting the ability for
individuals to go before the court.

Well, the fact is that there was a
mechanism in the Soviet Union very
similar to the mechanism we have in
this country, and it was referred to as
the Politburo, and the Politburo was a
very small entity of individuals that
made policy for the hundreds of mil-
lions of individual citizens of the So-
viet Union. We have that today in this
country. We refer to it as the United
States Supreme Court. As few as five
people in black robes can look at a par-
ticular issue and determine for the rest
of us, insinuate for the rest of us, that
they are speaking for the majority
when, in fact, they are not.

It is time with the passage of this
legislation to say that we will have the
people in the several States to deter-
mine their marriage laws, and we will
not allow, for example, what is at-
tempting to be done in the State of
Florida, and that is a couple that was
wed in the State of Massachusetts im-
posing their will on the rest of the
country by overturning the Defense of
Marriage Act.

This bill uses constitutional provi-
sions to allow the States and to allow
the citizens of the several States to de-
termine the definition of marriage for
themselves and to not allow another
State and especially the Federal judici-
ary to determine the definition of mar-
riage for them.

0 1345

Mr. NADLER. Mr. Speaker, I yield
1% minutes to the distinguished gen-
tleman from California (Mr. BERMAN).

Mr. BERMAN. Mr. Speaker, I thank
the gentleman for yielding me this
time.

I think I just heard the Supreme
Court of the United States analogized
to the politburo of the Soviet Union,
but I am not sure. The Hostettler fix
was tried before. It has never happened,
but it was tried before and here is what
Attorney General William French
Smith said in a letter to Strom Thur-
mond back in 1982:

“The integrity of our system of Fed-
eral law depends on a single court of
last resort having a final say on the
resolution of Federal questions. State
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courts could reach disparate conclu-
sions on identical questions of Federal
law, in this case interpreting the Con-
stitution, and the Supreme Court
would not be able to resolve the inevi-
table conflicts.”

If you want to do away with the su-
premacy clause, repeal Marbury v.
Madison, and rip apart any uniform ef-
fort to enforce constitutional protec-
tions, you should vote for this bill. But
one day, some liberal runaway court in
some State, justices which we cannot
impeach and that we did not confirm
over in the other body, one day that
court will come down and say that
DOMA, the Defense of Marriage Act, is
unconstitutional because of the full
faith and credit clause; and the losing
parties, the people who want State con-
trol on the issue of who can marry, will
not be able to appeal that to the U.S.
Supreme Court under this bill.

What a ridiculous situation.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield 3 minutes to the gentleman
from Texas (Mr. SMITH).

Mr. SMITH of Texas. Mr. Speaker, 1
thank the chairman of the Committee
on the Judiciary, the gentleman from
Wisconsin, for yielding me this time.

Mr. Speaker, all Americans are enti-
tled to a fair hearing before inde-
pendent-minded judges whose only al-
legiance is to the law. However, over
the last several years we have wit-
nessed some judges wanting to deter-
mine social policy rather than inter-
pret the Constitution. They seem to be
legislators, not judges; promoters of a
partisan agenda, not wise teachers re-
lying on established law.

Judicial activism has reached a cri-
sis. Judges routinely overrule the will
of the people, invent new rights, and
ignore traditional morality. Judges
have redefined marriage, deemed the
Pledge of Allegiance unconstitutional,
outlawed longstanding religious prac-
tices, and imposed their personal views
on all Americans.

Fortunately, there is a solution. The
Constitution empowers Congress to say
that some subjects are off-limits to
Federal courts. The constitutional au-
thority authorizing Congress to re-
strain Federal courts, in fact, has been
used before, and it should be used

again.

The legislation being considered
today preserves the right of State
courts to consider the constitu-

tionality of the Defense of Marriage
Act, DOMA. It prevents Federal judges
from ordering States to accept another
State’s domestic relations policy, an
area of the law historically under the
jurisdiction of the States, not the Fed-
eral Government.

While the bill does not dictate any
conclusions about DOMA, the vast ma-
jority of States have enacted laws that
support DOMA. We need to protect the
right of the voters of those States to
define marriage as they see it.

When Federal judges step over the
line, Congress has a responsibility to
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drop a red flag. On behalf of the Amer-
ican people, we should vote for this leg-
islation because it rightfully restrains
Federal judges who threaten our de-
mocracy.

Mr. NADLER. Mr. Speaker, I yield
myself 20 seconds.

Mr. Speaker, reference was made be-
fore to the Daschle court-stripping bill.
There was no such thing. His bill did
not court-strip. In fact, in the case of
Biodiversity Associates v. Cables, his
bill was judged constitutional. If the
courts had been stripped of jurisdic-
tion, they could not have done that.

The CRS says, ‘“We are not aware of
any precedent for law that would deny
the inferior Federal court’s original ju-
risdiction or the Supreme Court of ap-
pellate jurisdiction to review the con-
stitutionality of a law of Congress.”’

Let us stop with this nonsense that
this is not unprecedented.

Mr. Speaker, I yield 2% minutes to
the distinguished gentleman from Vir-
ginia (Mr. SCOTT).

Mr. SCOTT of Virginia. Mr. Speaker,
I rise in opposition to this bill. It is an
attack on fundamental rights and un-
constitutionally exceeds the power of
this body to regulate the judicial
branch of government.

Within our constitutional frame-
work, although Congress is expected to
follow the Constitution, it is not for
Congress to make the final decision as
to what is constitutional and what is
not. Since Marbury v. Madison in 1803,
at least until today, there has been a
longstanding acceptance of the prin-
ciple that the United States Supreme
Court is the final arbiter of what is
constitutional and what is not. And al-
though Congress has some power to
regulate the jurisdiction of Federal
courts, it cannot totally prevent the
Supreme Court from ensuring that
States comply with the Constitution.

Mr. Speaker, this bill not only vio-
lates numerous constitutional prin-
ciples; it is dangerous policy. If this
bill were found to be constitutional,
there would be no prohibition against
boilerplate language stuck into every
bill we consider, stripping judicial re-
view from every controversial issue.

Frankly, I am glad that this kind of
legislation did not pass before 1954 so
Congress did not strip the Supreme
Court from jurisdiction over segrega-
tion in public schools, or before the
1960s when unelected, lifetime-ap-
pointed activist Federal judges re-
quired Virginia to recognize racially
mixed marriages, overruling the will of
the people of Virginia.

If this bill ever became law, there
would be no Federal law. Some States
would rule that DOMA is constitu-
tional. Other States would rule that
DOMA is unconstitutional. States will
adopt full faith and credit principles in
some areas and not in others. A Massa-
chusetts or Vermont couple moving to
another State may have their relation-
ship recognized in some States, but not
in others. If this bill passes, each State
will decide for itself what the Federal
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law is. Even if it passes, some States
will recognize same-sex marriages.

Mr. Speaker, simply because we an-
ticipate that we may not like how the
Supreme Court will rule on an issue is
no reason to prevent the court from
ruling. Today, some Members of Con-
gress are afraid of how courts may rule
on issues pertaining to marriage. To-
morrow they may be afraid of how the
courts may rule on a different issue,
such as abortion or gun control. If we
strip the jurisdiction of the Supreme
Court over the Defense of Marriage
Act, what will we do next?

Mr. Speaker, this unprecedented and
perilous legislation violates constitu-
tional principles, establishes dangerous
procedure, and undermines the credi-
bility of our system of government.
For these reasons, Mr. Speaker, I urge
my colleagues to oppose the bill.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield myself 30 seconds.

Mr. Speaker, the gentleman from
New York has just referenced the
Daschle provision in Public Law 107-206
and said it was not, ‘“‘court-stripping.”
I just want to quote what the provision
of law says:

““Any action authorized by this sec-
tion shall not be subject to judicial re-
view by any court of the TUnited
States.”

That quote from the law speaks for
itself.

Mr. Speaker, I yield 2 minutes to the
gentleman from Alabama (Mr. BACH-
Us).

Mr. BACHUS. I thank the gentleman
for yielding time.

Mr. Speaker, I first want to agree
with what the gentleman from Mary-
land and the gentleman from Virginia
said on the other side. They said we are
talking about fundamental rights here.
They said what we are talking about,
this decision today, defines us as Amer-
icans, that this is about who we are as
Americans. I want to agree with that.
This is an important decision, one that
defines us as a country.

Who should make that decision? The
gentleman from Maryland said an indi-
vidual, every individual, ought to make
that decision about marriage. Is that
50?7 A man and a woman? Or two men?
Or two women? What about a man and
two women? What about a man and
three women? What about a man and
his first cousin? What if a man chooses
to marry his daughter? Is that not an
individual decision? Of course not.
What if a man decides to marry a 12-
year-old young lady? We said, no, that
is not an individual decision. It is a de-
cision of law. That is who makes it.
The people make it the law.

The gentleman from Maryland said
we are a Nation of laws, not people;
and that is why it is up to the people to
make the decision through their elect-
ed Members, their elected representa-
tives, not the courts.

What about letting the courts be the
final arbiter of the Constitution?
Thomas Jefferson said on August 18,
1821 that it was a very dangerous doc-
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trine for the Supreme Court to be the
final arbiter of what the law is. He said
in 1820, it would be an act of suicide for
the Supreme Court or a judge to make
the law. An act of suicide. He said let-
ting the Supreme Court fix the law
would be for the people to give up their
own ability to rule themselves.

Mr. Speaker, as I close, I submit for
printing in the RECORD quotes from
Abraham Lincoln and Thomas Jeffer-
son all saying that it is the legislature
who makes the law as representatives
of the people.

America’s greatest leaders have long been
concerned about limiting federal judges’
abuse of their authority.

Deep concern that federal judges might
abuse their power has long been noted by
America’s most gifted observers, including
Thomas Jefferson and Abraham Lincoln.

Thomas Jefferson lamented that ‘‘the germ
of dissolution of our federal government is in
the constitution of the federal judiciary; . . .
working like gravity by night and by day,
gaining a little today and a little tomorrow,
and advancing its noiseless step like a thief,
over the field of jurisdiction, until all shall
be usurped . . .”” In Jefferson’s view, leaving
the protection of individuals’ rights to fed-
eral judges employed for life was a serious
error. Responding to the argument that fed-
eral judges are the final interpreters of the
Constitution, Jefferson wrote:

“You seem . . . to consider the [federal]
judges as the ultimate arbiters of all con-
stitutional questions, a very dangerous doc-
trine indeed and one which would place us
under the despotism of an oligarchy. Our
judges are as honest as other men and not
more so. They have with others the same
passions for party, for power, and the privi-
lege of their corps . . . [T]heir power [is] the
more dangerous as they are in office for life
and not responsible, as the other func-
tionaries are, to the elective control. The
constitution has erected no such single tri-
bunal, knowing that, to whatever hands con-
fided, with the corruptions of time and party
its members would become despots.”

Jefferson strongly denounced the notion
that the judiciary should always have the
final say on constitutional issues:

“If [such] opinion be sound, then indeed is
our Constitution a complete felo de se [act of
suicide]. For intending to establish three de-
partments, coordinate and independent, that
they might check and balance one another,
it has given according to this opinion, to one
of them alone, the right to prescribe rules
for the government of the others, and to that
one too, which is unelected by, and inde-
pendent of the nation . . . The constitution,
on this hypothesis, is a mere thing of wax in
the hands of the judiciary, which they may
twist and shape into any form they please.”’

Abraham Lincoln said in his first inau-
gural address in 1861, ‘“The candid citizen
must confess that if the policy of the govern-
ment, upon vital questions, affecting the
whole people, is to be irrevocably fixed by
decisions of the Supreme Court . . . the peo-
ple will have ceased to be their own rulers
having, to that extent, practically resigned
their government into the hands of that emi-
nent tribunal.”

Mr. NADLER. Mr. Speaker, I am
pleased to yield 2 minutes to the dis-
tinguished gentleman from Michigan
(Mr. DINGELL), the dean of the House.

(Mr. DINGELL asked and was given
permission to revise and extend his re-
marks.)

Mr. DINGELL. Mr. Speaker, this is
an outrage. I do not know whether you
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are for or against gay marriage, and I
do not think it makes a great deal of
difference. I happen to oppose the idea.
But this is an extraordinary piece of
arrogance on the part of the House of
Representatives to consider a piece of
legislation which would strip American
citizens of their right to access to
court. Can you imagine anything more
shameful than telling an American cit-
izen you cannot go into court to have
your concerns addressed, to have cases
and controversies, many of which will
arise under the Constitution, heard by
the courts of your Nation?

The right to access to courts to de-
cide questions of policy is as old as the
Magna Carta, and it is as important to
us as anything else in the Constitution.
Here we calmly say, you cannot have
access to the courts, the Federal
courts, the lower inferior courts, and
the Supreme Court. Shame. Shame,
shame, shame.

It is a precedent which is going to
live to curse us, and we are going to
live to regret this day’s labor because
other precedents will be following this,
wherein we will strip the rights from
citizens to go to schools, to have ques-
tions relative to their equal rights, to
have questions decided about whether
they can properly be detained by
courts or others and whether or not the
citizen can be detained under the au-
thority of the Attorney General; rights
of citizens under the second amend-
ment, the first amendment, all of the
important questions of the Constitu-
tion. Rights under the 14th and the
15th and the 13th amendments, those
will also be precedents which could fol-
low this.

The Congress has considered these
kinds of questions before. It is to be an-
ticipated if this works, we can look to
see this kind of abusive legislation con-
sidered in this body again. And you can
be almost certain that somebody is sit-
ting there now out there deciding,
what new rights can we strip of Amer-
ican citizens because we disagree with
them.

I do not think the question is wheth-
er or not there should be gay marriage.
The question before this body today is,
are we going to protect all of the rights
of American citizens, regardless of who
they might be or how they might be af-
fected?

Mr. NADLER. Mr. Speaker, I yield
215 minutes to the distinguished gen-
tlewoman from California (Ms.
LOFGREN), a member of the committee.

Ms. LOFGREN. Mr. Speaker, as the
prior speaker, the dean of the House,
has indicated, however one feels on the
issue of gay marriage, the question be-
fore the House today really is quite a
different one, and it is about the funda-
mental nature of our democracy. Real-
ly, the plan before us is a radical, ex-
treme plan to overturn the system of
government that we as free Americans
have enjoyed for over 200 years.

I have been a Member of this House
for 10 years; and I must confess, I have
never been as disappointed as I am
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today in the level of legal analysis that
I have heard here. It is disappointing in
the extreme. I must also say that you
know you are in trouble when you have
to go back and reread a case from 1803,
Marbury v. Madison, because that is
what we are talking about overturning
today, that seminal case that we all
read in law school, and I read it again
this week and it was inspiring me
again to understand how fortunate we
are that we have a written Constitu-
tion and that we have a system of
checks and balances that makes sure
that the rights in that Constitution
cannot be taken away in a flimsy or
easy way.

O 1400

Court Justice Marshall 201 years ago
said in his decision, ‘It is emphatically
the province and duty of the judicial
department to say what the law is. If
then the courts are to regard the Con-
stitution, and the Constitution is supe-
rior to any ordinary act of the legisla-
ture, the Constitution and not such or-
dinary act must govern the case to
which they both apply.”

It is that principle of constitutional
law that is threatened today, and we
should not fool ourselves into thinking
that overturning our democracy, our
system of checks and balances, can be
limited to just the hot button issue of
today. If this is constitutional, and
many scholars believe it is not, but if
this measure passes and is constitu-
tional, we will end up not having the
ability to rely on the rights guaranteed
to us and the generations before us in
our Constitution. We will in fact see
any item that a majority of this House
and this Congress can muster en-
shrined as equal to the Constitution
itself. I think that that is a result that
is disastrous for the United States of
America. It is not something I thought
I would see as a Member of the House
of Representatives, as a member of the
House Committee on the Judiciary. It
is a radical and extremist position to
take that, and I urge all Members of
the House, whatever their view is on
gay marriage, to not destroy our
checks and balance system of America
that we have been handed that we
should treasure and preserve and cher-
ish instead of recklessly endanger in
this way.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield 2 minutes to the gentleman
from Indiana (Mr. PENCE), a member of
the Committee on the Judiciary.

(Mr. PENCE asked and was given per-
mission to revise and extend his re-
marks.)

Mr. PENCE. Mr. Speaker, I rise in
strong support of the Marriage Protec-
tion Act. I commend the gentleman
from Indiana (Mr. HOSTETTLER) for his
principled leadership on this issue.

The Marriage Protection Act is a
constitutional remedy to a looming
constitutional crisis. Let me say, de-
spite what we have just heard on this
blue and gold carpet, nothing in this
bill shuts access by petitioners to any
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State court in the land. What brings us
here today is that activist judges in
some States are poised to force a new
definition of marriage on States like
Indiana, and the Marriage Protection
Act will stop that strategy in its
tracks.

Let me say clearly not on my watch
will I stand idly by while the courts in
Massachusetts redefine marriage in In-
diana, and despite what my colleagues
have said on the other side of the aisle
about high principle and constitutional
ideals and a history lesson, this is
about marriage. The Bible says ‘‘If the
foundations are destroyed, what can
the righteous do?” And marriage is
such a foundation in our society. Mar-
riage was ordained by God, established
in the law. It is the glue of the Amer-
ican family and the safest harbor to
raise children. We must preserve and
defend this foundation in our society,
and we begin by defending the right of
States like Indiana to define marriage
as it has ever been defined and will al-
ways be defined in the hearts of the
overwhelming majority of the Amer-
ican people.

Mr. NADLER. Mr. Speaker, I yield 1
minute to the gentlewoman from Cali-
fornia (Ms. PELOSI), distinguished mi-
nority leader.

Ms. PELOSI. Mr. Speaker, I have
been married for over 40 years, and I
cannot for the life of me think how this
legislation that is on the floor today,
the so-called Marriage Protection Act,
is any protection for my marriage. In
fact, I think it is not a protection of
the rights of Americans.

Every Member of this body has taken
a solemn oath to protect and defend
the Constitution of the United States.
That is our oath of office. All Members
should consider that this bill has far-
reaching consequences for the separa-
tion of powers that has been the hall-
mark of our Constitution, our govern-
ment, and our rights as American citi-
zens. We must today honor our oath of
office and oppose this legislation.

This court-stripping bill is not about
reaffirming the Defense of Marriage
Act or even about gay marriage. The
fundamental issue in this bill is wheth-
er we want to undermine the Supreme
Court and the Federal judiciary and
our system of checks and balances.
This bill will impact the very founda-
tion of our government. It impedes the
uniformity of Federal law. It sets a
dangerous precedent, and it does grave
damage to the separation of powers.

When former Senator Barry Gold-
water spoke against a court-stripping
bill in 1982, he warned his colleagues in
the other body that it was a frontal as-
sault on the independence of the Fed-
eral courts and it is a dangerous blow
to the foundations of a free society. We
must heed that warning today.

This bill would prohibit Federal
courts, including the Supreme Court of
the United States, from hearing cases
related to the interpretation and the
validity under the Constitution of the
full faith and credit provision of the
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Defense of Marriage Act as well as this
court-stripping bill. If passed, it would
constitute the first time in the over 200
years of our country’s history that
Congress has enacted legislation to-
tally eliminating any Federal court
from considering the constitutionality
of Federal legislation. Only State
courts would be able to decide ques-
tions related to this provision of a Fed-
eral statute. The irony of that is that
if one’s State passed a law that allowed
gay marriages and they wanted to
challenge it in Federal court, they
would only be confined in challenging
it in a State court in their State. So
even those who would oppose gay mar-
riage would not have recourse to the
Federal courts.

I know that the gay marriage issue is
a difficult issue for many people, and I
respect that. But do not let that bait
take them down a path that would
have them dishonor their oath of office
that they took to become a Member of
this House. Attempting by statute to
remove the Supreme Court’s and the
entire Federal judiciary’s power to
hear a class of cases and to even deter-
mine the constitutional validity of a
statute is nothing more than a back-
door attempt to amend the Constitu-
tion by simple majority.

It would effectively end the Supreme
Court’s role as a separate and inde-
pendent branch of government. It
would eliminate all means of recon-
ciling conflicting State court interpre-
tations of the Constitution. Think
about that. If passed, it would prevent
the Supreme Court from being the
guardian of our rights.

It has been a settled principle since
Chief Justice John Marshall’s opinion
in Marbury v. Madison, which has been
oft quoted here today. Marbury v.
Madison stated that It is emphati-
cally the province and the duty of the
judicial department to say what the
law is.” Subsequent decisions and the
Court’s role as an equal branch strong-
ly suggest that Congress cannot pro-
hibit the Court from determining the
validity of a law in the first place.

Indeed, the author of this legislation
here today stated that he believed that
the part of Marbury v. Madison that es-
tablished judicial review was ‘“‘wrongly
decided.” Over 200 years of precedent
was ‘‘wrongly decided,’” a view that can
only be characterized as radical.

Just 2 months ago we all celebrated
the 50th anniversary of Brown v. The
Board of Education. If the precedent
established by this bill had been in
force in 1954, there may have been no
Brown decision. Imagine what would
have happened to all of the advances in
civil rights without that ruling. Imag-
ine how little we would have had to
celebrate.

Numerous legal experts, including
from the other party, indicate that this
bill will likely be found unconstitu-
tional. The court-stripping issue is not
a new one. Numerous proposals have
been made since the Civil War but have
never been adopted because Congress
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wisely exercised restraint and re-
spected the separation of powers and
our constitutional framework.

More recently, in 1981 and 1982, more
than 30 court-stripping proposals were
introduced, primarily by former Sen-
ator Jesse Helms, to remove such
issues as school prayer, reproductive
rights, school busing from Federal
courts’ jurisdiction. They all failed,
thanks to the principled opposition on
a bipartisan basis, principally that of,
as quoted earlier, Senator Barry Gold-
water and then Attorney General under
President Ronald Reagan, Attorney
General William French Smith.

Mr. Speaker, now as then, full juris-
diction of the Supreme Court is funda-
mental under our system of govern-
ment for a uniform and consistent in-
terpretation of the law even when we
do not agree with the Court’s decision.
The impact of this legislation goes far
beyond the subject matter that the
proponents claim to be concerned with.
Our Founders carefully constructed our
system of checks and balances, which
we tamper with at our peril. It is un-
wise and politically motivated, I be-
lieve. It is designed simply to distract
attention from the real issues that we
should be dealing with.

Today, Mr. Speaker, millions of
Americans are looking for work. Mil-
lions more Americans do not have ac-
cess to quality health care since Presi-
dent Bush took office. Our children are
not receiving the quality of education
that they deserve to have, the oppor-
tunity that is the promise of our coun-
try. We are driving ourselves deeply in
debt with the irresponsible reckless
economic policies of the Republicans
here, giving our children obligations
instead of opportunity. We have our
men and women in uniform in harm’s
way without the proper equipment,
training, and intelligence to get the job
done, and we want them to be second
to none, and we will make sure they
have what they need, but we must take
the time to do that.

And instead, what are we doing? In-
stead, we are gathering here to talk
about discrimination, to talk about un-
dermining the Constitution of the
United States, to talk about dishon-
oring the oath of office that we take to
protect and defend the Constitution.

I agree with those who say ‘‘this bill
is as wrong as wrong can be.” In short,
this bill is bad law, bad policy. That is
why it will not have my support.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield myself such time as I may
consume.

Mr. Speaker, I can understand the
fervor of the gentlewoman from Cali-
fornia (Ms. PELOSI), distinguished mi-
nority leader, in opposition to this leg-
islation. She did not support the De-
fense of Marriage Act when it was
passed in 1996 and signed by President
Clinton. But to insinuate that this bill
is an attack on the foundations of our
government is just plain wrong.

The framers of the Constitution put
in Article III, Section 2 relating to the
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jurisdiction of the Federal courts, infe-
rior Federal courts and the appellate
jurisdiction of the Supreme Court to
provide a check by the legislative
branch of government on the judicial
branch of government, and we have
heard quotes from Thomas Jefferson
and Abraham Lincoln expressing their
fears about judicial power being un-
checked.

This bill is a check on judicial power,
and the question is whether we should
have the elected representatives of the
people, in this case the Congress today
and the State legislatures in the fu-
ture, determining Federal marriage
policy, or whether we should have a
Federal judge stating that for a State
to take a different position than a di-
vided court in Massachusetts is an un-
constitutional deprivation of rights.

Now, in the last 10 years or so Con-
gress has restricted the jurisdiction of
the Federal courts on numerous occa-
sions. Much has been mentioned here
about the provision that the minority
leader in the Senate, Senator DASCHLE,
put into Public Law 107-206.
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The press comments about that ac-
tion, which is public law today, in-
cluded headlines that said: ‘‘Daschle
seeks to exempt his State; wants log-
ging to prevent fires,” and ‘‘Plan to
curb forest fires wins support.”

Senator DASCHLE told the Congress
and the country there was an emer-
gency in his State, that action needed
to be taken, and we could not have ju-
dicial review. The Congress agreed.
And we did not hear the hue and cry
about the Constitution being under-
mined because of a congressional deter-
mination that there had to be some
logging to prevent forest fires in South
Dakota, and I think the Congress was
right in agreeing with Senator
DASCHLE in this instance.

Now, there are a number of other in-
stances in the past 10 years where Con-
gress has precluded Federal judicial re-
view in cases. In 1996, the Illegal Immi-
gration Reform and Immigrant Respon-
sibility Act of 1996 was passed. That
was Public Law 104-208. It precluded all
judicial review over specified discre-
tionary decisions of the Immigration
and Naturalization Service. There you
are involving the allegations of rights
by people who are subject to deporta-
tion or other actions by the INS. Con-
gress, when it passed that bill, and it
was signed by President Clinton, said
no judicial review. Did we hear at the
time that that undermined the Con-
stitution? No, we did not. It was a cor-
rect decision by the Congress to pre-
clude judicial review on this.

After September 11, 2001, Congress
passed the Terrorism Risk Insurance
Act, Public Law 107-297, precluding ju-
dicial review of certifications by the
Secretary of the Treasury that a ter-
rorist event had occurred. Did anybody
allege that that undermined the Con-
stitution at the time? No way.

The Small Business Liability Relief
and Brownfields Revitalization Act,
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also passed in the last Congress as Pub-
lic Law 107-118, precludes judicial re-
view of hazardous waste cleanup pro-
grams.

So this has been going on all the
time.

The Judiciary Act of 1789, one of the
first bills passed by the first Congress,
recognized that the judicial power of
the United States was not unlimited
and limited that judicial power. There
have been expansions and contractions
in the area of diversity jurisdiction of
the Federal courts. Nobody has alleged
that the Constitution is being under-
mined; and, in fact, Federal judges
have come to the Congress and asked
that the jurisdictional amount in di-
versity cases be raised so they did not
have as many cases to decide.

We have heard the Supreme Court
say in asbestos that there should be
some way to prevent 600,000 cases from
choking the Federal court dockets. I
would hope that we would be able to
pass some Kkind of asbestos litigation
reform.

The fact of the matter remains that
we could go on and on and on. It does
not violate the Constitution. There are
over 200 years of precedents in adjust-
ing the jurisdiction of the Federal
Court.

What this bill says is that if a State
decides it does not want to recognize a
same-sex marriage license granted in
another State, there will not be Fed-
eral judicial review to do so. This is a
States rights bill, and the Supreme
Court has repeatedly said that mar-
riage and family law is primarily a
matter of the States, and this ensures
that it will be.

Mr. Speaker, I yield 1 minute to the
gentlewoman from Tennessee (Mrs.
BLACKBURN).

Mrs. BLACKBURN. Mr. Speaker, 1
thank the chairman for yielding me
time.

Mr. Speaker, I find it so interesting
that some of our colleagues today are
trying to talk about all sorts of other
issues, and some that support same-sex
marriage are just saying this is an
election year ploy to get votes.

I can tell you that for my constitu-
ents in Tennessee, they support what
we are doing here today, and they are
not concerned about whether or not it
is an election year or not. They are
concerned about protecting marriage,
because they know that marriage is an
institution that is at the very core of
our existence, and that is why we are
here today, to protect marriage.

I think it is very sad, very sad, that
some courts and some activist judges
have taken it upon themselves to usurp
the will of the people. Let me remind
my colleagues who oppose this that we
are acting in the will of the people
today.

Already there is a lawsuit that is
being brought by same-sex couples in
Massachusetts to force other States,
like my State of Tennessee, to accept
their Massachusetts marriage license,
and it is contrary to the Defense of
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Marriage Act, and it is contrary to the
will of the people.

Mr. NADLER. Mr. Speaker, I yield 2
minutes to the distinguished gen-
tleman from Georgia (Mr. LEWIS).

Mr. LEWIS of Georgia. Mr. Speaker,
I thank my friend and colleague, the
gentleman from New York (Mr. NAD-
LER), for yielding.

Mr. Speaker, for me, this is unreal. It
is unbelievable. I thought that as a Na-
tion and as a people that we had moved
much further down the road. To pass
this legislation would be a step back-
ward.

There is a song, and some of you are
old enough to know it: ‘“Mr. Big stuff,
who do you think you are?”’ I would
ask, well, Members of Congress, who do
you think we are?

We have not been called or chosen by
the people to strip the courts of their
power. We have not been ordained by
some force to say, ‘‘Don’t come in here.
Don’t apply for justice.”

Those of us who came through the
civil rights movement saw the Federal
courts as a sympathetic referee in the
struggle for justice, for fairness and for
equality.

If it had not been for the Federal
courts, where would we be? If it had
not been for the Supreme Court of 1964,
there would still be legalized segrega-
tion in America. If it had not been for
the Federal courts, we would still see

signs saying ‘“White Men,” ‘‘Colored
Men,” ‘“White Women,” ‘‘Colored
Women,” ‘“White Waiting,” ‘‘Colored
Waiting.”

If it had not been for the Federal
courts, I would not be standing here
today and many Members of Congress
who are people of color would not be
standing here either.

We do not want to go back. We want
to go forward. To vote for this legisla-
tion would be like Members of Congress
trying to stand in the courthouse door,
just like George Wallace stood in the
schoolhouse door to stop integration of
Alabama schools.

Today it is gay marriage. Tomorrow
it will be something else. During the
1960s, in 1963, in 1964, in 1965, we heard
some of the same old arguments. Have
we learned anything?

Forget about the politics. Vote your
conscience. Vote with your heart, with
your soul, with your gut. Do what is
right and defeat this bill.

Mr. NADLER. Mr. Speaker, I yield 2
minutes to the distinguished gen-
tleman from Florida (Mr. WEXLER).

Mr. WEXLER. Mr. Speaker, in spite
of all this rhetoric about protecting
marriage and saving the country from
rogue activist Federal judges, the bill
we are debating here today does not
protect Americans from gay marriage.
We are not debating a gay marriage
bill. We are debating a court-stripping
bill, and one that is more Draconian
than any such bill Congress has ever
considered.

Every year, we teach elementary
school students throughout America
about the wisdom of our Founding Fa-
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thers, about the precious rights we
have fought at home and abroad to pro-
tect, about our democracy that con-
siders all people as equals, and about
the delicate system of checks and bal-
ances upon which all of this is based.

It is a shame that Members of Con-
gress appear to have forgotten these
most basic lessons. They have forgot-
ten that our Founding Fathers estab-
lished three equal branches of govern-
ment, no one more powerful than the
other; they have forgotten that this
system has served us well for over 200
years; and they have forgotten that
this is a system that cannot survive if
one branch arbitrarily strips power
from another.

This is not about gay marriage. This
is not about respecting marriage. For
the record, my marriage is not threat-
ened by gays and lesbians in Massachu-
setts or California. What is the heinous
crime that gays and lesbians have com-
mitted? They want to live with the
same dignity that their fellow Ameri-
cans live with every day.

Please vote this bill down.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield 3 minutes to the gentleman
from Iowa (Mr. KING).

Mr. KING of Iowa. Mr. Speaker, I
thank the gentleman for yielding me
time.

Mr. Speaker, I sit here and listen to
this debate, and it is one of many de-
bates on this issue that we have had,
and it is one of many we will have into
the future. And as I listened to the gen-
tleman talk about the civil rights, I
harkened back to a time when I sat in
the Iowa Senate, where I heard a sen-
ator stand and say the next great civil
rights crusade is homosexual rights.

Something about how true that rang
to me, it caused me to pay attention
and understand that was the message.
There will always be another civil
rights crusade. We will never get this
right. There will always be people that
see the glass of rights as half full, like
us, and some that will say it is half
empty, like others.

I will tell you that this is not a civil
right. You can look in title VII of the
Civil Rights Act, and there it says
race, color, religion, sex or national or-
igin. Those things are all immutable
characteristics, with the exception of
religion, which is constitutionally pro-
tected. Immutable characteristics are
characteristics that cannot be self-
identified, but can be independently
verified, and cannot be changed. That
is not the case with homosexual mar-
riage.

I hear other statements. The gen-
tleman from Maryland, ‘‘risk under-
mining public faith in the courts.” It is
the courts that risk undermining pub-
lic faith in the courts. We are estab-
lishing public faith in the process.

And the statement made by the gen-
tlewoman from California, ‘‘this is
nothing more than a back door at-
tempt to amend the Constitution by
simple majority.”” No, the courts have
been continually amending the Con-
stitution by the will of a bare majority
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of appointed courts. The transfer of the
will of four judges from Massachusetts
against the will of the people of the
United States of America is protected
by the Constitution, and that responsi-
bility lies with us and we must step up
to that responsibility.

So I would ask, and, as we heard from
the minority witness in hearings, the
bottom line of that testimony was that
the Congress can grant authority to
the courts, and we can create courts
and that courts can grasp authority by
decisions that they make; but we can
only limit the courts by allowing the
courts to limit themselves.

Now, how ridiculous is that? How far-
reaching is the power of the judicial
branch if we will take this position
that Congress cannot limit the courts
when it specifically is in the constitu-
tion? We are charged not with just the
right or the privilege, but the duty and
obligation, when we swore to uphold
this Constitution, to defend the separa-
tion of powers.

There is no civil right for marriage,
there is a license for marriage, and a li-
cense is by definition a permit to do
something which is otherwise illegal.
We grant that to marriages for those
reasons that you have heard some of
my colleagues speak to, because the
family, the father, the mother, the
children and the home, is the essential
building block, not just of this culture
and this society and this civilization,
but every civilization for the last 6,000
years.

That is what is at stake here, and it
is our obligation; and I think this is
the most essential issue of our time.
There is no issue more important than
defending marriage, because it is the
essential building block of this society,
this civilization, and every civilization.
We have the duty and obligation.

Mr. NADLER. Mr. Speaker, I yield
2% minutes to the distinguished gen-
tleman from New York (Mr. WEINER).

Mr. WEINER. Mr. Speaker, I thank
the gentleman for yielding me time.

Mr. Speaker, to vote in favor of H.R.
3313, I would say that the supporters of
the bill have to reach four conclusions:

One, they have to decide that
Marbury v. Madison was wrongly de-
cided. Some people on the Committee
on the Judiciary freely admitted that.
You have to agree that when John Mar-
shall wrote, ‘‘If the courts are to re-
gard the Constitution and the Con-
stitution is superior to any ordinary
act of the legislature, the Constitution
and not such act shall govern the case
to which they both apply.”

Secondly, you have to come to the
conclusion that DOMA is going to be
struck down by this very conservative
Supreme Court. Otherwise, why would
you be here? If you thought the court
was going to uphold it, and I have to
tell you, I went back and I looked at
some of the speeches. A lot of the de-
bate was whether or not DOMA was
constitutional. And, one by one, you
stood up and said, oh, it absolutely is,
it absolutely is, it absolutely is.

CONGRESSIONAL RECORD —HOUSE

So you have to conclude in order to
support H.R. 3313 that the Supreme
Court is about to strike down DOMA,
although I do not know where you get
that indication, unless you believe it
was violative of the Constitution.

Third, you have to believe that this
clause is more important than abor-
tion, more important than gun control,
more important than the Flag amend-
ment, more important than any other
thing, because you are including this
provision in this bill and you have not
done it to protect abortion or to ban
abortion or to protect gun rights. How
come? Do you not feel strongly about
those things? Do you not want to keep
the Supreme Court out of those issues?
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And finally, in order to support this,
you have to have utter and complete
contempt for individual rights and
freedoms, something I thought con-
servatives stood for.

What if you are the only person in
your State that believes something?
What if you are the only person in your
judicial area that believes something?
And what if you are right? What if you
are protected by the Constitution?

Time and time again I have heard
people stand up and say this is about
doing the will of the people. That is not
what the courts are supposed to do.
The courts are supposed to protect the
minority to make sure their rights are
not trampled on, protect women when
they want to vote, protect blacks when
they want to be considered citizens,
protect those that want to have the
full rights of the Constitution. That is
what the Court is supposed to guar-
antee, because that is never what the
majority does. The majority looks out
for the majority rule. That is not the
role of the legislature, that is the role
of the courts.

If you draw those conclusions that
you think DOMA is constitutionally
flawed, Marbury v. Madison was wrong-
ly concluded, that this is a more im-
portant issue than abortion, gun con-
trol, anything else, and that you have
contempt for individual rights, vote
yes on H.R. 3313.

Mr. NADLER. Mr. Speaker, I yield
2% minutes to the distinguished gen-
tlewoman from Texas (Ms. JACKSON-
LEE).

(Ms. JACKSON-LEE of Texas asked
and was given permission to revise and
extend her remarks.)

Ms. JACKSON-LEE of Texas. Mr.
Speaker, I thank the distinguished gen-
tleman from New York for yielding me
this time, and I thank him for his lead-
ership.

I hope that this is viewed by the
American people as a singular discus-
sion on whether or not, no matter what
station in life one may hold, whether
or not one represents a voice of one or
a voice of thousands, the constitu-
tional rights that have been protected
by this Constitution is given to you.

As I spoke to some of our very able
young people that are serving us as
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pages here in the United States Con-
gress, and I am so very proud of them
because they are inquisitive without
being biased or discriminatory, but
they are not our futures, they are our
todays. In trying to understand what
we are doing today, this is not a pro-
nouncement of a constitutional amend-
ment that requires two-thirds of this
body and three-fifths of our States, an
elongated process that would allow us
to debate the question of whether or
not we want to preserve the rights of
those who are not like us, some of us
here, and give them the same rights.
This is not this debate.

This is, in fact, a way to sidewind
itself around the idea of whether or not
whoever you are, whether you be a
farmer, an environmentalist, a parent,
someone injured, a young military per-
son fighting on the front lines of Iraq,
that you come back and the front doors
of the courthouse have been closed to
you.

I am ashamed that my colleagues
would misuse the constitutional in-
struction for the understanding of the
three branches of government, because
Article III does say this: ‘“The judicial
power shall extend to all cases in law
and equity arising under the Constitu-
tion by the laws of the United States of
America.” Can you tell me how we can
argue that we can eliminate someone’s
right to go into the Court to simply
ask for relief on their petition.

I do not want to debate one’s reli-
gious faith. I cannot equate myself to
you. I know what I feel in my heart,
that all of us are created equal. The
Declaration of Independence said that
we all are created equal with certain
inalienable rights of life, liberty and
the pursuit of happiness. I want people
to be able to practice their faith. God
bless them.

But this is a tragedy, for I stand here
as an unequal person in this Nation. If
it had not been for the courts of this
Nation, many of us, no matter whether
you look like me or have my history,
would have the doors closed to you.

So, Mr. Speaker, let me say to my
colleagues that the reason why we are
voting against this, and I ask my col-
leagues to consider it, because it would
be damaging and devastating and detri-
mental to the constitutional premise of
the Founding Fathers who stood for 3
months trying to establish a nation
that could keep democracy for now
some 200 years plus.

The crux of this is to do this: one, it
does not provide for the equal protec-
tion of the law. Two, when the legisla-
ture overreaches, you have no place to
g0o; you cannot go into courts and find
relief. Three, I would say that this de-
nies you due process.

So this is not a question of one’s per-
sonal determination, it is a question of
your rights as an American citizen.
Might I say to you as we look at the
rights of American citizens, let me re-
emphasize, the fact that the elimi-
nating of the right to access the appel-
late courts has never been done before.
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To my good friends and colleagues who
believe in the Constitution like I do,
let us own up to the American people,
let us own up to them that what we are
doing is destroying justice as we know
it. I would only say to my colleagues
that I love America, and I would only
hope that when we stand to vote that
no one looks to see who is who, only to
recognize that each of us are equal
under the law and should have our
right of access to our courts.

Mr. Speaker, marriage is important. Mar-
riage is a concern of many Americans, but so
is equal protection, due process and the right
of judicial review for a contentious matter rais-
ing constitutional issues and questions of law.

Mr. Speaker, | strongly oppose this legisla-
tion. Everything from its name to its provisions
are in contravention of the principles on which
the original Framers of the Constitution cre-
ated that respected document.

We can see that this proposal purports to
deceive our colleagues even in its title. How
can this legislation “protect” marriage when it
precludes access to Federal courts when mar-
ried couples seek judgment on the merits and
validity of their union? A colleague of ours in
the Senate was cited, in the context of the De-
fense of Marriage Act (DOMA) that recently
passed, as stating that same-sex marriages
threaten a 5,000 year history of the man-
woman union as the “proper union.”

However, this argument, along with the bill
before us today, fails to constitutionally ad-
dress the cause that its proponents intend.
The bill before us today, as well as DOMA,
are overbroad in their scope.

Article 1ll, Section 2 of the United States
Constitution states that “The judicial Power
shall extend to all Cases, in Law and Equity,
arising under the Constitution, and the Laws of
the United States . . . (emphasis added).”

Today’s debate concerns the question of
whether we decide to strip the Federal courts
of their constitutionally-vested powers to even
decide whether it will hear a matter—
justiceability. H.R. 3313 takes the decision
away from the Federal courts in the area of
justiceability.

First of all, the institution of marriage has
roots that stem from religion. Given that we
have a great myriad of different religions and
creeds that have a wide spectrum of perspec-
tives on marriage, it is unrealistic to draft a
single bill to mandate what character we will
accept for this union. Furthermore, man is not
so omniscient that he can, alone, determine
what a legitimate union is.

If my colleagues on the other side of the
aisle profess to have a formula for the appear-
ance of the “traditional” or “acceptable” mar-
riage, | ask them whether the following types
of family arrangements fit their criteria: single
parent, divorced, unmarried parents.

If our colleagues can summarily decide that
a same-sex union does not comport with our
ideal of “family” or “marriage” because it is
not the union of a man and a woman, how do
they characterize the above unions?

On the aspect of overbreadth, this bill, while
purporting to protect our view of what an “ac-
ceptable marriage” is, strips the courts of juris-
diction, strips our Federal judges on the dis-
cretion that they have retained for years, and
strips tax-paying Americans of their legitimate
right to have their causes heard by a Federal
court.
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As a threshold matter, we as lawmakers
should enact legislation that summarily
abridges or curtails access to Federal courts
only in extreme cases or as a last resort. Fur-
thermore, we should use the same philosophy
as it pertains to amending the U.S. Constitu-
tion. The bill introduced in the Senate, as well
as the bill before us today, amend the docu-
ment that was created by the original Framers
and strip Federal judges of their discretion on
the issue of justiceability.

Lastly, | would have offered an amendment
that would simply allow the Supreme Court,
the highest court in the land, to retain its juris-
diction to hear these matters. It would be at
the least, arrogant of legislators to think that
their judgment, experience, and expertise
would make them better arbiters on this issue
than life-appointed judicial officials whose job
it is to make determinations concerning our
laws. The high court has made so many rul-
ings that have changed the lives of minorities,
women, children, the disabled, and many
other aggrieved individuals and classes that
stripping it of its ability to continue this effort
would be injurious to the entire Nation.

Mr. Speaker, for the above reasons, |
strongly oppose this legislation.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield 2v2 minutes to the gentleman
from Illinois (Mr. HYDE), the distin-
guished former chairman of the Com-
mittee on the Judiciary.

(Mr. HYDE asked and was given per-
mission to revise and extend his re-
marks.)

Mr. HYDE. Mr. Speaker, I think this
is a wonderful debate. It is something
that I have waited for years to listen
to, because these are very important

questions and the Constitution is
everybody’s business. It is certainly
ours.

What we are really debating is what
does Article III, Section 1, clause 1
mean. The power to court strip, is it
there, and if it is there, why is it a
mortal sin for Congress to exercise it?
I do not know.

The Court is not the only repository
of wisdom, nor of due process. We could
have a seminar some day on the first
amendment. Why does the establish-
ment clause dominate jurisprudence
concerning the relationship of religion
and the State, but not the free exer-
cise, which is ignored, which withers
on the vine? What about the 10th
amendment, which says all matters not
enumerated to the Court are reserved
to the people? It is ignored. It has been
ignored for generations.

So as we raise up the Court as the
sole repository of wisdom and justice
and fair play, we are not very histor-
ical because they are capable of abuses,
too.

Now, democracy requires checks and
balances. We know that. What is the
check and balance on the Supreme
Court? Unelected, these are people who
are well connected and they get con-
firmed, and they are imperial in their
scope, and no check and balance what-
soever.

Now, I would rather have a check and
balance on the Court, just as I want
one on the Congress, and the best
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check and balance is the people, the
people who do the electing. That is
what Article III, Section 1, clause 1
does. It reserves to the people the ulti-
mate decision on a given issue.

Well, I just want to say for a court of
last resort, I think ‘‘the people’ is su-
perior to these people who are nomi-
nated and confirmed and unelected and
sit for life. I have never heard of an im-
perial state in this country, but I have
heard of an imperial court.

This is not the end of the world; this
is fulfilling the very language that our
Founding Fathers were wise enough to
incorporate into the Constitution, and
all of the sky-is-falling-down rhetoric
is misconceived, in my judgment.

Mr. NADLER. Mr. Speaker, I am
pleased to yield 3 minutes to the dis-
tinguished gentleman from Massachu-
setts (Mr. FRANK).

Mr. FRANK of Massachusetts. Mr.
Speaker, I disagree with my friend
from Illinois. This does not take the
matter out of the courts; it takes the
matter of constitutionality away from
the United States Supreme Court and
confers it on the 50 State supreme
courts.

What this bill says is, no court cre-
ated by act of Congress and the Su-
preme Court shall have no jurisdiction
to hear or decide any question per-
taining to, among other things, the va-
lidity under the Constitution of Sec-
tion 13, et cetera.

The State courts have, as has been
acknowledged, also the right to inter-
pret the Federal Constitution. Frank-
ly, from the standpoint of there being
more same-sex marriages under the
Full Faith and Credit Clause, I think
there would be more if this bill became
law. I do not want the bill to become
law because of its terrible precedential
consequences. But, frankly, the likeli-
hood that this U.S. Supreme Court will
find that full faith and credit compels
the nationwide recognition of same-sex
marriages is quite slight. It is likelier
that there are four, five or six State
courts that will find that.

So what you are saying is not that
the people will decide it as opposed to
the courts, the courts presumably
made up of aliens that you have ap-
pointed in many cases, but the fact is
that it will be decided by State su-
preme courts.

Now, this is the problem. The gen-
tleman from Wisconsin says there is
precedent. He is wrong. All of the
things he cited had to do with adminis-
trative matters, with deportees who
are by definition noncitizens and who
do not have the same rights. There is
no case in American history of this
language: you cannot decide any ques-
tion pertaining to the validity under
the Constitution. This is the first time
we have said, not that it will not be
litigated, but it will not be decided by
the U.S. Supreme Court. What you are
doing here, you are not repealing any-
thing except the Constitution by going
back to the Articles of Confederation.

Here is the problem, and it is not just
about same-sex marriage. As I have
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said, I think there will probably be
more State courts that will find full
faith and credit than national. But we
all know that we never in this body do
anything only once. The gentleman
from New York (Mr. WEINER) was right
when he said, what about other issues.
Once you establish this as the way you
show your fealty to a principle, it will
be demanded with regard to everything
else. This will become boilerplate. So
on issue after issue we will pass legisla-
tion, and we will say, but it cannot be
questioned by the Supreme Court.

Now, I can tell you, on the Com-
mittee on Financial Services on which
I serve, the business community of the
United States overwhelmingly comes
to us and says we need uniformity, we
need uniformity. What you are enact-
ing here today does not say the courts
do not have the final say; it says that
instead of there being one TUnited
States Supreme Court binding inter-
pretation on constitutional questions
that are controversial, there will be
different State court interpretations,
and the impact will be much less on
same-sex marriage than on economics,
on land-takings, on gun control and a
whole range of other issues.

Mr. NADLER. Mr. Speaker, I yield
12 minutes to the distinguished gen-
tleman from Illinois (Mr. EMANUEL).

Mr. EMANUEL. Mr. Speaker, at
every critical juncture in American
history, each preceding generation has
been asked to pick between equality
and inequality, justice and injustice. In
that struggle, our predecessors always
tipped the scale in favor of equality
and justice, and always widening the
circle of democracy. And in widening
that circle of democracy, America’s
character and her democratic values
were renewed.

Today we are taking a reactionary
departure from constitutional history.
Our congressional predecessors never
successfully attempted such an ex-
treme measure as this, because they
knew it would violate every principle
that defines America, but this Congress
and its majority leaders, in its infinite
wisdom, will take that radical step
today.

The majority leader asked for a de-
bate known for its tolerance con-
cerning a piece of legislation that is
neither tolerant nor respectful of de-
bate. The proponents of this legislation
say, this is an effort to protect the in-
stitution of marriage. Half of all mar-
riages end in divorce. Divorce threat-
ens marriage. So why do we not deny
access to the Federal courts to divor-
cees?

If you are worried about your mar-
riage, read your vows and leave our
Constitution alone.

Today we are not defending mar-
riage; we are defeating the Constitu-
tion. Thomas Jefferson wrote in the
Declaration of Independence that all
men are created equal, but maybe
George Orwell is more appropriate
today: all are equal, but some are more
equal than others.
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Mr. NADLER. Mr. Speaker, I yield 1
minute to the distinguished gentle-
woman from California (Ms. WOOLSEY).

Ms. WOOLSEY. Mr. Speaker, this
bill, H.R. 3313, is not about gay mar-
riage, it is about taking away access to
the Federal judiciary while manipu-
lating our Constitution by using a
wedge issue. It is about degrading the
role that Federal courts have played in
the enforcement of civil rights law. It
is about preventing challenges by indi-
viduals and groups of Americans who
are needy and deserving of their day in
court. Most of all, this bill is about ig-
noring the Constitution.

We must protect the system of
checks and balances that our Founding
Fathers created. We must refuse to cre-
ate this dangerous precedent.

This legislation would be precedence
for removal of Federal court jurisdic-
tion for other contentious constitu-
tional civil rights issues such as gun
rights, religious protections, civil
rights.

Mr. Speaker, this is just plain bad
policy. Do not support this bill. Know
what the proponents are after and do
not let them bully you into eroding our
judicial protections.

[0 1445

Mr. SENSENBRENNER. Mr. Speak-
er, I yield 3 minutes to the gentleman
from Missouri (Mr. AKIN).

(Mr. AKIN asked and was given per-
mission to revise and extend his re-
marks.)

Mr. AKIN. Mr. Speaker, I have heard
a number of people saying today that
this is not about the institution of
marriage. It most certainly is about
the institution of marriage. It is also
how marriage is going to be defined. I
somehow cannot get my mind around
the concept that the Founders’ idea
was that a bare majority in one State
court and a bare majority in the Su-
preme Court can redefine the word of
marriage and shove that down the
throats of 49 other States. Somehow
that does not seem to make sense. The
Democrats here have been suggesting
that the Supreme Court should be to-
tally sovereign in every decision, and
that one also I find rather puzzling, be-
cause the first foray of activist judges
on the Supreme Court was that bril-
liant decision of Dred Scott, which said
that African Americans are not actu-
ally people.

Now, if every decision of the Supreme
Court is gold, how about this one? And
what was the result of this little act of
activism? Well, they are the wonderful
folks who gave us the Civil War. I just
cannot understand the logic of saying
and talking about the idea of separa-
tion of powers and checks and balances
and at the same time say, anything the
Supreme Court says goes. That is what
I am hearing argued today.

The question is when the Supreme
Court gets really goofy, and my
friends, we can pick how goofy is goofy,
but when they really start legislating
from the bench, at what point and what
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is the mechanism to hold them in
check? Well, whose job is it? Well, it
has been made reference to here. We
take an oath of office to uphold the
Constitution. It is our job, my friends,
as legislators, and it is the job of the
President, who also seeks to uphold the
Constitution.

Now, there is one other thing that
has been stated that some staffers
probably should be let go, because they
have not done their homework. Be-
cause if we take a look in the 107th
Congress alone, we can take a look and
see that the expedite, the construction
of the World War II memorial has arti-
cle III, section 2, the American Service
Members Protection Act. Article III,
section 2 language, Aviation Security
Act. This is all 107th Congress alone.
PATRIOT Act, article III, section 2
language. Intelligence Authorization
Act, article III, section 2. Terrorism
Risk Insurance Act, and also the De-
partment of Justice Authorization Act,
that is not to mention a particular
elected representative from South Da-
kota who said no court can have any-
thing to say about his clearing the un-
dergrowth from his forest.

The question before us is a question
of whether or not a redefinition of mar-
riage is going to be imposed on all of
our States by a few activist judges. Be-
lieve me, the answer should be no.

Mr. NADLER. Mr. Speaker, I yield to
the gentleman from Washington for
purposes of a unanimous consent re-
quest.

Mr. McDERMOTT. Mr. Speaker, I
rise against this amendment.

(Mr. McDERMOTT asked and was
given permission to revise and extend
his remarks.)

Mr. MCDERMOTT. Mr. Speaker, what the
Republicans are doing today is a “needless,
futile and utterly dangerous abandonment of
constitutional principle . . . without precedent
or justification.” These were the very words
used by the Senate Judiciary Committee in
1937 when they opposed President Roo-
sevelt’s court packing scheme. it was exactly
67 years ago today that the U.S. Senate voted
down that dangerous plan.

Mr. Speaker, the legislation that you are
asking this August body to consider is no less
dangerous. This legislation, the so-called Mar-
riage Protection Act, is championed by the Re-
publican leadership. It aims to manipulate, to
indeed disrobe the Third Branch of our gov-
ernment, The Judiciary.

Any why, Mr. Speaker? Because the Re-
publican Party and this Republican Congress
wishes to deny a particular class of people
their right to come before the federal courts
and defend their unalienable rights. What a
horrible precedent.

Mr. Speaker, Alexander Hamilton—the man
on our ten dollar bill—in Federalist 78 said
that the courts of justice are the bulwarks of
a limited constitution against legislative en-
croachments, and are there to safeguard the
private rights of particular classes of citizens
against unjust and partial laws. What the Re-
publican bill does is attack the very foundation
upon which our Founding Fathers built this
great republic.

The Republican party says that we “need to
protect marriage from activist judges.” Maybe
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there are a few activist judges out there, but
this bill strips all federal courts—even the Su-
preme Court—from considering the constitu-
tionality of a federal law that attacks the rights
of a particular class of people.

The Defense of Marriage Act is clearly a
legislative encroachment upon the Constitu-
tional rights of Homosexuals. Why else would
you bring a bill out here that denies judicial re-
view over that unjust and partial law?

Mr. NADLER. Mr. Speaker, I yield
12 minutes to the gentleman from
Maryland (Mr. WYNN).

Mr. WYNN. Mr. Speaker, I rise today
in opposition to the Marriage Protec-
tion Act. I took an oath when I came
here to protect and defend the Con-
stitution. This bill obliterates the Con-
stitution.

Let me first make an observation. I
am married, and many of my col-
leagues are married. I do not think my
marriage or my colleagues’ marriages
are threatened because two gay people
in Massachusetts want to get married.
Maybe it is threatened by meddling in-
laws, but certainly not by some legisla-
tion that passed in Massachusetts.

But I make that observation as an
aside. This bill really is not about mar-
riage, gay or otherwise. This bill is
about the Constitution. This legisla-
tion sets a very dangerous precedent. It
says that we are going to set aside our
very cherished separation of powers
that is provided in the Constitution
that enables the courts to check us, to
say, wait a minute, Congress, you have
gone too far. My colleague says, well,
we have the right to make laws. We do.
If we do not like it, we can amend the
Constitution; but my Republican col-
leagues are not trying to amend the
Constitution. They are trying to
change the Constitution by stripping
the courts. We need the separation of
powers. We need the courts to inde-
pendently review the things that we do
here in Congress.

Think about it. If we can strip the
court’s jurisdiction, the Supreme
Court’s jurisdiction over this matter,
what about civil rights laws? Could not
some Congress come down here and
say, well, we do not need the Federal
courts or the Supreme Court ruling on
civil rights laws? What does that
mean? It means that a State court in
Arkansas can say one has this right,
while another State court in Nevada
could say, oh, no, you do not. That is
not what the Founders envisioned. This
is a very dangerous vision of America
in which the courts do not play a crit-
ical role. Let us retain the Constitu-
tion as we know it.

Mr. NADLER. Mr. Speaker, I yield
1% minutes to the gentlewoman from
California (Ms. LEE).

Ms. LEE. Mr. Speaker, I thank the
gentleman for yielding me this time
and for his leadership.

This is really a sad day. By stripping
away the jurisdiction of the Federal
courts and the Supreme Court to hear
challenges to the Defense of Marriage
Act, this bill opens the door to further
court-stripping of additional rights.

CONGRESSIONAL RECORD —HOUSE

What is next, the right to vote, the
right to assemble, the right to a trial,
the right to privacy? Congress would
undo over 200 years of history and
could potentially rewrite the Bill of
Rights, gutting Federal protections
against discrimination that are en-
shrined within the 14th amendment.
Where would we be today without a
way to redress our grievances against
ill-conceived or discriminatory legisla-
tion passed by earlier Congresses?

Would interstate travel still be seg-
regated? Would the separate but equal
doctrine still exist? Where would we
have been without Brown v. Board of
Education, Roe v. Wade, or other suffi-
cient landmark court decisions?

From now on will we seek to limit
the ability of the Federal courts to
hear challenges to any law just because
one side or the other opposed it? What
does an approach like this bode for the
future of our democracy? So why are
we doing this? Why are we doing this?
I think we are undermining our Con-
stitution today, quite frankly, about
trying to get more votes in November.
That is why we are doing this. Vote
“no”’ on this dangerous bill.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield to the gentleman from Iowa
for purposes of a unanimous consent
request.

Mr. LEACH. Mr. Speaker, I rise in
opposition to this bill.

(Mr. LEACH asked and was given per-
mission to revise and extend his re-
marks.)

Mr. LEACH. Mr. Speaker, America is di-
vided on many issues, perhaps none more
emotive than that which surrounds family val-
ues and the institution of marriage.

For many Americans definitions are critical.
Traditionalists believe the term marriage can
only properly be applied to a union between a
man and a woman. Non-traditionalists, particu-
larly in the gay community, believe that quali-
fication under law for marriage or other forms
of civil unions should be provided to same sex
couples and that without changes in law to
allow such to occur some citizens will have
less personal security and legal protection
than other elements of the American commu-
nity.

Historically, issues of marriage come under
the primary jurisdiction of State law, but be-
cause States may have different approaches
and because there is under our Constitution a
recognition that legal arrangements made in
one State are generally to be respected in oth-
ers, the Congress chose several years back
(1996) to pass a law called the Defense of
Marriage Act (DOMA) to allow States not to
recognize the validity of same-sex marriages
performed in other States.

The measure before Congress today is H.R.
3313, an act which would deny Federal courts,
including the Supreme Court, the right to re-
view the constitutionality of the Defense of
Marriage Act.

The arguments on the floor today have
largely swirled around the issue of marriage.
My view is that the bigger issue is process. In
America, process is our most important prod-
uct. Our constitutional system was established
with checks and balances. To curb the pros-
pect of concentration of power our Founders
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created three branches of government—exec-
utive, legislative, and judicial—and then
quadruplicated these balancing arrangements
by creating executive, legislative, and judicial
entities at the state, county and city levels.

At any moment in time there will be conflict
among various branches and between various
levels of government. This discord is sorted
out through time tested processes involving
compromises, give and take, and at critical
moments, definitive decision-making.

In this case, whether one supports or op-
poses expanding marriage definitions or favors
compromise approaches such as sanctioning
civil unions, it is a dubious precedent to deny
a key component of the American govern-
mental system—federal courts—the power to
exercise its constitutional responsibilities.

Although the Constitution gives Congress
broad authority to define the jurisdiction of
courts, Congress has historically been cau-
tious in limiting the power of courts to review
substantive law. to do so would wreak havoc
with the separation-of-power doctrine and our
legal system.

If one of the objectives in the bill before us
is to rein in a runaway judiciary, we might be
equally concerned about creating runaway leg-
islative precedents. Barry Goldwater, who was
no friend of activist judges, noted a decade
ago when referring to previous court stripping
attempts: “frontal assault on the independence
of the Federal courts is a dangerous blow to
the foundations of a free society.” It opens up
a can of worms, making all controversial
issues vulnerable to similar “court stripping”
legislation.

It is this court stripping precedent which is
primarily at issue today. But it is not the only
process problem on the table. One con-
sequence of passage of H.R. 3313 is that it
would allow each of the 50 State supreme
courts to define DOMA’s constitutionality but
leave the U.S. Supreme Court powerless to
sort out the constitutional mess. Confusion
rather than legal clarity would be the likely re-
sult.

Judicial review is the heart of constitutional
governance. To tamper with the power of
courts is a perilous undertaking.

The only oath Members of Congress take
upon assuming office is to uphold the Con-
stitution. The founders, who had extensive ex-
perience with political persecution, wrote a
Constitution which did not put exclusive power
in the legislative and executive branches be-
cause they wanted to place a check on pop-
ular will as well as capricious executive gov-
ernance. As Madison wrote in Federalist No.
48, “an elective despotism was not the gov-
ernment we fought for . . .”

Constitutionalism is not majoritarianism. The
rights of minorities must be respected and all
citizens provided due process under the law.
Accordingly, | am convinced the constitutional
obligation is to vote “no.”

Mr. SENSENBRENNER. Mr. Speak-
er, I yield 1 minute to the gentleman
from Texas (Mr. NEUGEBAUER).

(Mr. NEUGEBAUER asked and was
given permission to revise and extend
his remarks.)

Mr. NEUGEBAUER. Mr. Speaker, 1
rise today in support of H.R. 3313, the
Marriage Protection Act of 2004, and in
defense of the institution of marriage
in America.

In 2003, the Texas State Legislature
defined marriage as a union between
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one man and one woman. Texas joins 37
other States that have enacted similar
legislation defending traditional mar-
riages.

With the Defense of Marriage Act,
Congress declared that no State can be
forced to accept another State’s defini-
tion of marriage. Unfortunately, these
actions are not enough. We have seen
time and time again the will of the
people can be overturned by the ac-
tions of a few judges.

Currently, Federal lawsuits attack-
ing the institution of marriage are un-
derway in several States across the
country. If these lawsuits are success-
ful, the voice of the people in Texas
and the voice of the overwhelming ma-
jority of Americans will be ignored.

Without the Marriage Protection
Act, it is possible that Federal judges
in California can determine the defini-
tion of a marriage in Texas or any
other State which tries to protect mar-
riage.

This attack against marriage goes
against every value that I and the vast
majority of my constituents hold dear.
For these reasons I strongly urge the
passage of H.R. 3313.

Mr. NADLER. Mr. Speaker, I yield
12 minutes to the gentleman from
Texas (Mr. BELL).

Mr. BELL. Mr. Speaker, as the
Democratic leader pointed out earlier,
this year marked the 50th anniversary
of the historic Brown v. Board of Edu-
cation decision, and thinking about
that decision in the context of today’s
debate, I think we have to ask our-
selves what if some of our segrega-
tionist forefathers who felt every bit as
strongly about the issue of race as
many people here today feel about the
issue of gay marriage, what if they had
succeeded in passing some radical leg-
islation to prevent any Federal court
challenge to the law of separate but
equal?

Well, obviously, the progress that we
have witnessed in the area of civil
rights would have been at the very
least stymied and most likely pre-
vented altogether. And the real ques-
tion is they might have no problem
with the law that they seek to protect
today, but they might have very big
problems with the law that they seek
to protect tomorrow; and ladies and
gentlemen, we cannot cherry-pick. We
cannot control what might come forth
in the future, because once this genie is
out of the bottle, it is out for good.

And the bottom line is, this is not.
This is not how our country works.
Just how far are we going to let ex-
tremists go in tearing down what
makes this country great?

And, yes, open courts, open courts
where free people can go in and fight
for what they believe is right are a part
of what makes this country great; and
just because it is an election year, just
because it is an election year and some
wish to fan the flames of an incredibly
controversial issue, let us not make
the unforgivable mistake of closing off
our courts. It is un-American; it is
wrong. Vote ‘“‘no.”
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Mr. NADLER. Mr. Speaker, I yield 1
minute to the gentlewoman from Cali-
fornia (Ms. LORETTA SANCHEZ).

Ms. LORETTA SANCHEZ of Cali-
fornia. Mr. Speaker, I thank the gen-
tleman for yielding me the time.

I rise today in strong opposition to
H.R. 3313. I call it the ‘“‘Offense to the
Constitution Act.” Not only does this
bill have nothing to do with what it
pretends to address, but it attacks one
of the fundamental principles of our
American democratic system, the sepa-
ration of powers.

The Founding Fathers wisely sepa-
rated the powers of the executive, the
legislative, and the judicial branches
s0 as to avoid an abuse of power by any
one of the three. This administration
was cemented and codified in great his-
toric American cases like Marbury v.
Madison. H.R. 3313 is a direct attack on
the separation of powers and the legacy
of those cases. It says: “No court cre-
ated by act of Congress shall have any
jurisdiction, and the Supreme Court
shall have no appellate jurisdiction, to
hear or decide any question pertaining
to the interpretation of, or the validity
under the Constitution of, section
1738C or this section.”

Protect the Constitution. Vote down
this bill. Vote “no’’ on H.R. 3313.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield 2 minutes to the gentleman
from Nebraska (Mr. OSBORNE).

Mr. OSBORNE. Mr. Speaker, I am
not a constitutional scholar, obviously.
I spent 40 years working with approxi-
mately 2,000 young people. I actively
recruited those young people to go to
the University of Nebraska. I visited
annually 60 to 70 of them personally in
their homes and met their parents, and
I saw firsthand the difference a family
makes, for better or for worse.

In my experience, the marriage find-
ings of 12 leading family scholars who
summarized thousands of studies on
child rearing are as follows: children
raised by both biological parents with-
in a marriage are less likely to become
unmarried parents, live in poverty,
drop out of school, have poor grades,
experience health problems, die as in-
fants, abuse alcohol and drugs, experi-
ence mental illness, commit suicide,
experience sexual and verbal abuse, en-
gage in criminal behavior. And then
they concluded with this statement
that I think is noteworthy: ‘“‘Marriage
is more than a private emotional rela-
tionship. It is also a social good. It is
the bedrock of our culture.”

And so what I observed was that a fa-
ther contributes something unique to
the welfare of a child. A mother also
makes a unique contribution. Several
countries, mnotably in Scandinavia,
have changed the traditional definition
of marriage. There has always been a
decline of traditional marriage and a
surge of out-of-wedlock births in these
countries, and children born in such
circumstances, on average, suffer sig-
nificant dysfunction.

So the question before us is this, as I
see it: Do we allow a small number of
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members of the judiciary to alter an
institution which has been the back-
bone of this Nation? Do we allow these
same jurists to do so with a great ma-
jority of our citizens and our States
firmly in opposition to a change?
Forty-four of 50 States have laws defin-
ing marriage in a traditional manner.

Again, Mr. Speaker, this is a matter
that speaks directly to the welfare of
our children, the future of our country,
and I urge support of H.R. 3313.

Mr. NADLER. Mr. Speaker, I yield 1
minute to the gentleman from Wash-
ington (Mr. BAIRD).

Mr. BAIRD. Mr. Speaker, I thank the
gentleman from New York for yielding
me this time.

My friends, surrounding us here are
profiles of the great law givers. There
are two Americans up there, Jefferson
and Mason. Mason did not sign the
Constitution at the Convention. He did
not, because it did not have a Bill of
Rights in it. Jefferson, on his epitaph,
looked at as one of his proudest accom-
plishments, was the establishment of
the clause providing for religious free-
dom in the State of Virginia.

O 1500

We have 900 dead Americans in Iraaq,
thousands more wounded, we have a
$600 billion deficit, we have 3 million
Americans without jobs, 37 million
kids are born in poverty in this coun-
try, and we are here today proposing to
try to take away one of the three pil-
lars of a three-legged stool that has
made our country so strong for so
many years.

Do not do this. A three-legged stool
cannot stand. A society that does not
have a judiciary to protect the rights
of the minority will ultimately degen-
erate, and we must not let that happen.

Mr. NADLER. Mr. Speaker, I yield 1
minute to the distinguished gentleman
from New York (Mr. CROWLEY).

(Mr. CROWLEY asked and was given
permission to revise and extend his re-
marks.)

Mr. CROWLEY. Mr. Speaker, I thank
the gentleman from New York for
yielding me this time.

We will hear the word ‘‘distraction”
a great deal in the next couple of weeks
because that is what is happening here
today.

The 9/11 Commission came out with a
report today and instead of focusing on
and discussing the issues pertaining to
the 9/11 Commission’s report, we are
here today debating a bill that in es-
sence will change the Constitution
without going through the formalities
of actually changing the Constitution.

We have 2 million people who are un-
employed today in this country who
would like to work but do not have the
opportunity to do so today. We have 44
million Americans in this country
today who do not have health insur-
ance coverage, and yet we are here
today debating this bill on the floor
that will undermine the rights and
privileges, not only of people who are
gay or lesbian in the country but all
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Americans, if this bill were to become
law.

Mr. Speaker, I ask my friends and
colleagues to vote down this bill. This
bill is unfair and unjust. It will under-
mine the very premise of our Constitu-
tion. I challenge my colleagues to
please vote down this bill.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield 3 minutes to the gentleman
from Florida (Mr. STEARNS).

(Mr. STEARNS asked and was given
permission to revise and extend his re-
marks.)

Mr. STEARNS. Mr. Speaker, first of
all, most of the folks on that side of
the aisle keep talking about that we
are mending and changing the Con-
stitution. But I think the argument
has been shown to be overwhelmingly
wrong and the gentleman from New
York (Mr. NADLER) will have to agree,
and he would now say clearly, it does
not violate the Constitution to pass
this bill. And I think others will agree
with that.

So the people that come down here
and say it violates the Constitution are
wrong, for your side of the aisle to say
we are violating the Constitution,
amending and changing it, clearly we
are not.

The distinguished chairman of the
Committee on the Judiciary has given
you nine examples, recent examples, of
where we have used almost the same
clause or language to do the same
thing we are doing today. Did you
know that to expedite construction for
the World War II Memorial we did this
same thing. We did it for the Terrorist
Risk Insurance Act, the Department of
Justice Authorization Act, which I am
sure the gentleman from New York
(Mr. NADLER) voted for. The Intel-
ligence Act, the PATRIOT Act, even
for campaign finance reform in which
the majority of the people on that side
of the aisle voted for.

But now let us talk about the
Daschle Act. Now that is more recent
and I think something we should men-
tion. The distinguished chairman of
the Committee on the Judiciary men-
tioned it, but I just want to read to you
what Senator DASCHLE actually said on
the Senate floor when he said, Due to
extraordinary circumstances, timber
activities will be exempt from the Na-
tional Forest Management Act and Na-
tional Environment Policy Act. And
these exemptions are such that they
are not subject to judicial review by
any United States court. I'd say Sen-
ator DASCHLE blanketed it completely.

Let us get to the real issue. The real
issue is not whether the language in
this bill is exempting U.S. courts. The
real issue is the Defense of Marriage
Act. But the Defense of Marriage Act
was voted for overwhelmingly by many
folks, on that side of the aisle and of
course ours, but now you are claiming
a technicality by saying we are vio-
lating the Constitution. But we all
know that we do not want a handful of
judges overturning the will of indi-
vidual States and millions of Ameri-
cans.
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DOMA relied on the principle of fed-
eralism, which is a defined concept in
our Constitution, to defend States
rights and to preserve the sanctity of
marriage. It was a perfect match, at
least we thought it was, until we found
out several events later that the Su-
preme Court 1997 decision in Roemer v.
Evans overturned a popular referendum
in their ruling. Last year in Lawrence
v. Texas the Supreme Court ignored a
States right to determine its own pub-
lic policy standard and overturned its
previous court ruling, which in turn
created a new right out of thin air. For
years the Federal Courts have been
taking jurisdiction away from Con-
gress. It is only proper that we exercise
our constitutional right to limit their
jurisdiction.

So I would say to my colleagues, if
you are against the Defense of Mar-
riage Act, why do you not argue that
and do not use the technicalities of
saying we are violating the Constitu-
tion because you know that is not true.
And I have given you at least nine ex-
amples here of where you on that side
of the aisle have voted for the same, al-
most the same language.

Now the gentleman from Massachu-
setts indicated that in this bill there is
unique language we have never seen be-
fore. Now Mr. Speaker all of us have
heard songs before and lots of times
those songs sound the same way. But
they do not have the same language or
exact words. Those songs may sound
the same, but they do not have the
same words. Likewise, this bill does
the same thing as the other bills I men-
tioned, but the language may not be
the same.

Mr. NADLER. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I place into the RECORD
the case of Biodiversity Associates v.
Cables, which contrary to the gen-
tleman from Florida (Mr. STEARNS)
ruled that the Daschle bill did not
apply to preclude court of appeals re-
view as the legislation’s constitutional
validity.

BIODIVERSITY ASSOCIATES V. CABLE

Biodiversity Associates and Brian
Brademeyer, Plaintiffs-Appellants, Sierra
Club and the Wilderness Society, Plaintiffs,
v. Rick D. Cables, in his official capacity as
Regional Forester of the Rocky Mountain
Region of the U.S. Forest Service; Dale N.
Bosworth, in his official capacity as Chief of
the U.S. Forest Service; John C. Twiss, in his
official capacity as Supervisor of the Black
Hills National Forest; U.S. Forest Service,
Defendants-Appellees, Larry Gabriel, in his
official capacity as Secretary of the South
Dakota Department of Agriculture; Black
Hills Regional Multiple Use Coalition; Black
Hills Forest Resource Association; Meade
County, Lawrence County, and Pennington
County, all political subdivisions the State
of South Dakota, * Defendants-Intervenors-
Appellees.

*Mr. Cables, Mr. Bosworth and Mr. Ga-
briel, who are the successors in office of Lyle
K. Laverty, Michael Dombeck and Darrell
Cruea, respectively, have been substituted as
parties pursuant to Fed. R. App. 34(c)(2).
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For many years, Congress has been unable
to come to agreement on nationwide legisla-
tion to address the dangers of insect infesta-
tion and fire in the national forests. In 2002,
however, in a rider to a supplemental appro-
priations act for the war on terrorism, Con-
gress passed legislation applicable to se-
lected sections of the Black Hills National
Forest in South Dakota and nowhere else,
permitting logging and other clearance
measures as a means of averting forest fires.
The legislation specifies forest management
techniques for these lands in minute detail,
overrides otherwise applicable environ-
mental laws and attendant administrative
review procedures, and explicitly supersedes
a settlement agreement between the Forest
Service and various environmental groups
regarding management of these lands.

The question presented is whether the ex-
traordinary specificity of this legislation,
coupled with its displacement of a settle-
ment agreement, amounts to congressional
violation of the Constitution’s separation of
powers, by invading the province of the exec-
utive branch, the judicial branch, or both.
We hold that it does not. Article IV, §3, cl. 2
expressly grants Congress ‘‘Power to dispose
of and make all needful Rules and Regula-
tions respecting the Territory or other Prop-
erty belonging to the United States.” With
respect to this power—like most of its enu-
merated powers—Congress is permitted to be
as specific as it deems appropriate. More-
over, settlement agreements between private
litigants and the executive branch cannot di-
vest Congress of its constitutionally vested
authority to legislate.

BACKGROUND

The first law involved in this case is the
law of unintended consequences. Fire sup-
pression efforts conducted over more than a
century in large parts of the West have had
the unintended effect of transforming forests
from savannah-like grasslands studded with
well-spaced large, old, fire-resistant trees,
into thicker, denser forests. Prior to the ar-
rival of Europeans, these forests experienced
frequent, but relatively mild, forest fires
caused primarily by lightning and Native
American activity. These fires would clear
the forest floor of undergrowth and saplings
while leaving the larger trees unscathed. The
denser forests produced by fire suppression
accumulate more combustible fuel and are
more vulnerable to infestations, such as
mountain pine beetles, and to fires far more
intense and devastating than those of the
pre-settlement era. Forestry experts are di-
vided as to the response to these conditions.
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Some advocate a hands-off approach, allow-
ing fire (outside areas of human habitation)
to reconstitute the forests in their natural
state; some advocate controlled burns; and
some advocate thinning and fuel removal.
The role of commercial logging as part of the
last approach has been particularly con-
troversial.

From 1983 to 1997, the Beaver Park
Roadless Area, a relatively pristine portion
of the Black Hills National Forest, was free
of logging activity, apparently because the
land management plan then in place did not
allow it. In 1997, however, the Forest Service
approved a new Black Hills National Forest
plan revision (the 1997 Revised Plan”),
which allowed logging in a significant por-
tion of Beaver Park’s 5,109 acres. It subse-
quently began preparations for a timber sale
in an area called the ‘‘Veteran/Boulder
Project Area,” which included most of the
Beaver Park land newly authorized for log-
ging. Especially in a part of the area known
as Forbes Gulch, a major purpose of the log-
ging was to counter an infestation of moun-
tain pine beetles. The Forest Service pro-
ceeded to clear various administrative hur-
dles in preparation for the Veteran/Boulder
timber sale, issuing a final environmental
impact statement on the proposed sale and
records of decision approving timber harvest
both inside and outside the Beaver Park
Roadless Area.

Several environmental groups, including
the Sierra Club, the Wilderness Society, and
Appellant Biodiversity Conservation Alli-
ance (BCA), objected strenuously to the tim-
ber sale. The Beaver Park Roadless Area was
one of the last areas in the Black Hills Na-
tional Forest still eligible for designation as
a wilderness, and logging activity would
likely disqualify it from being designated as
such. The environmental groups were also
concerned about the effects that the Vet-
eran/Boulder timber sale would have on the
viability of the northern goshawk population
in the Forest. Accordingly, they brought ad-
ministrative challenges to both the par-
ticular project and the recently revised plan
under which it was approved.

The groups met with mixed success in
their administrative challenges. Their chal-
lenge to the Veteran/Boulder sale was ini-
tially denied in its entirety, though the sale
was stayed pending review of the Revised
Plan itself. Then, on October 12, 1999, the
Chief of the Forest Service upheld the 1997
Revised Plan in most respects, but found
that there was inadequate support in the
record for the conclusion that the Revised
Plan’s proposed changes would not threaten
the viability of several species, including the
northern goshawk. He therefore ordered fur-
ther research into that question. In the
meanwhile, the Forest Service did not stop
all pending projects, but instead provided in-
terim directions that would apply until the
identified defects in the Revised Plan were
remedied. As a result, when the stay on the
sale expired, the Forest Service went forward
and put the timber out for bid.

The Sierra Club, the Wilderness Society,
and BCA brought suit challenging the sale in
federal district court, claiming that the For-
est Service could not rely on an ‘‘illegal”
plan to justify project-level decisions under
that plan. Specifically, they argued that the
final environmental impact statement’s con-
clusion that the Veteran/Boulder sale would
not affect the viability of the northern gos-
hawk was based on the very findings in the
1997 Revised Plan that had been disapproved.

In the waning days of the Clinton Adminis-
tration, in September of 2000, the Forest
Service signed a settlement agreement with
the plaintiff groups, under which it agreed
not to allow any tree cutting in the Beaver
Park Roadless Area, at least until the Serv-
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ice approved a new land and resource man-
agement plan remedying the defects of the
1997 plan. The settlement was approved by
the United States District Court for the Dis-
trict of Colorado, which had jurisdiction over
the lawsuit because the relevant Forest
Service offices were in Colorado.

The process of approving a new plan took
much longer than anticipated. The record
does not reveal whether the mountain pine
beetles of western South Dakota were aware
of the settlement agreement or participated
in the plan revision process, but it is clear
that they did not wait for authorization
from Washington before undertaking an ex-
panded program of forest resource exploi-
tation. Just two years after the initial Vet-
eran/Boulder environmental impact state-
ment, the mountain pine beetle infestation
in this section of the Black Hills had reached
epidemic proportions. According to Forest
Service estimates, the pine beetles Kkilled
114,000 trees in 2002, as compared to only
15,000 in 1999. This convinced forest managers
that immediate harvesting of deadwood and
infested trees, which the settlement agree-
ment prohibited, was necessary to guard
against further spread of the infestation and
potentially disastrous forest fires.

Given that approval of a corrected resource
management plan was still a long way off,
the Forest Service and the local South Da-
kota interests that shared its concerns had a
choice: they could either attempt to obtain
consent to the tree cutting from the original
parties to the agreement, or with the help of
South Dakota’s congressional delegation,
they could attempt to overturn the settle-
ment agreement’s prohibition by legislation.
The Forest Service began by trying the con-
sensual approach. Perhaps spurred by the
threat of intervention from Congress, the
signatories to the settlement met with the
Forest Service to discuss changing the agree-
ment in light of the mountain pine beetle
problem. The Forest Service reached agree-
ment with the Sierra Club and the Wilder-
ness Society, but BCA and Brian
Brademeyer, then chair of the Black Hills
Sierra Club, refused to agree to proposed
modifications in the settlement. Stymied,
South Dakota interests turned to Congress
for a legislative solution.

For some years, Congress had been consid-
ering national legislation that would stream-
line the process of obtaining environmental
approval of logging and other clearance
projects in fire- and disease-threatened na-
tional forests; but these efforts were caught
up in the debate over the role of commercial
logging in forest restoration. By limiting
legislative action to a narrow geographical
area, however, and with the acquiescence of
some influential environmental groups and
the active support of the state’s congres-
sional delegation, Congress was able to reach
agreement on a bill that would permit log-
ging and other measures in the Beaver Park
Roadless Area. In a rider to an unrelated ap-
propriations bill, Congress enacted into law
essentially the terms of the modified agree-
ment negotiated between the Forest Service
and the Sierra Club and the Wilderness Soci-
ety. See Supplemental Appropriations Act
for Further Recovery From and Response to
Terrorist Acts on the United States, Pub. L.
No. 107-206, §706, 116 Stat. 820, 864 (2002) (the
‘706 Rider” or ‘‘Rider”’). The Rider, which
was signed into law on August 2, 2002, re-
quired the Forest Service to take a variety
of actions that violated the settlement
agreement, see, e.g., id. §706(d)(5), 116 Stat.
at 867, and prohibited judicial review of those
actions, id. §706(j), 116 Stat. at 868. It also
specifically referred to the settlement agree-
ment, and stated that the agreement should
continue in effect to the extent it was not
preempted by the Rider. See id., 116 Stat. at
869.
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After the Rider was passed, BCA and Mr.
Brademeyer (hereinafter referred to, jointly,
as “BCA”’) went to the federal district court
in Colorado to obtain an order requiring con-
tinued enforcement of the settlement agree-
ment, claiming that the 706 Rider unconsti-
tutionally trenched on both the executive
and judicial branches. The district court de-
nied the motion, and BCA appealed.

DISCUSSION

As a preliminary matter, we must deter-
mine the scope of this Court’s jurisdiction
over this case. Although we would normally
have jurisdiction under 28 U.S.C. §1291, the
706 Rider limits that jurisdiction:

‘“‘Due to the extraordinary circumstances
present here, actions authorized by this sec-
tion shall proceed immediately and to com-
pletion notwithstanding any other provision
of law including, but not limited to, NEPA
and the National Forest Management Act (16
U.S.C. 1601 et seq.). Such actions shall not be
subject to the notice, comment, and appeal
requirements of the Appeals Reform Act, (16
U.S.C. 1612 (note), Pub. Law No. 102-381 sec.
322). Any action authorized by this section
shall not be subject to judicial review by any
court of the United States.”

Rider 706(j), 116 Stat. at 868 (emphasis
added). At oral argument, BCA contended
that the italicized language does not pre-
clude us from considering the constitu-
tionality of the Rider itself. The government
disagrees, arguing that we have jurisdiction
at most to determine whether the denial of
jurisdiction, not the entire Rider, is con-
stitutional.

In determining the extent of our jurisdic-
tion, we must start with the precise lan-
guage of the Rider, keeping in mind that
such limitations of jurisdiction are to be
construed narrowly to avoid constitutional
problems. See Johnson v. Robison, 415 U.S.
361, 366-67, 39 L. Ed. 2d 389, 94 S. Ct. 1160
(1974). What is prohibited here is judicial re-
view of ‘‘any action authorized by’ the
Rider. Rider §706(j), 116 Stat. at 868. BCA,
however, does not seem to be seeking judi-
cial review of any specific actions already
taken or soon to be taken by the Forest
Service. Rather, it has moved for enforce-
ment of the settlement agreement in the
face of the new Congressional legislation.
Admittedly, the basis for the lawsuit, and
the alleged injury that gives BCA standing,
is the prospect of Forest Service action pur-
suant to the Rider and in violation of the
settlement agreement. Yet at this point, no
pastor prospective actions of the Forest
Service are directly at issue. The question
before us is simply whether the settlement
agreement has continuing validity in the
face of Congress’s intervening act.

The situation here is thus different from
one in which the court is asked to hold a
party who has violated an injunction in con-
tempt. In such a case, the ‘“‘actions’ taken
by a party to the injunction are directly at
issue. BCA’s motion is more analogous to a
suit for declaratory judgment holding the
Rider itself to be unconstitutional. Because
BCA seeks judicial review of the congres-
sional act mandating that the settlement
agreement be violated, rather than judicial
review of the Forest Service’s acts author-
ized by the Rider, the jurisdictional bar does
not apply. See Nat’l Coalition to Save Our
Mall v. Norton, 348 U.S. App. D.C. 92, 269 F.3d
1092, 1095 (D.C. Cir. 2001). We therefore must
reach the question of whether the Rider is
constitutional. Because this question is
purely legal, our review is de novo. See
United States v. Pompey, 264 F.3d 1176, 1179
(10th Cir. 2001).

BCA’s chief argument is that the Rider
trenches on the Executive by giving the For-
est Service marching orders so detailed that
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they go beyond merely ‘‘passing new legisla-
tion” to interpreting the law, which is ‘‘the
very essence of ‘execution’ of the law.”” Bow-
sher v. Synar, 478 U.S. 714, 733, 92 L. Ed. 2d
583, 106 S. Ct. 3181 (1986). However, they never
clearly explain what, in their view, separates
permissible legislation from impermissible
interpretation. The main flaw they find in
the Rider is its extreme particularity, mak-
ing it seem as if their theory is that extreme
particularity by itself infringes the Execu-
tive’s power to enforce and execute the law.
At times, though, they make a more limited
claim: that while specificity is not per se un-
constitutional, at least in this case it is “‘in-
dicative’ of the fact that Congress has un-
constitutionally ‘‘directed how law is to be
implemented,”’ rather than (constitu-
tionally) changing the applicable law. Appel-
lants’ Reply Br. 5. This more limited claim
suggests that it is particularity in combina-
tion with some other feature that raises the
constitutional problem. We consider each
theory in turn.

BCA bases its argument on a handful of
cases in which the Supreme Court has held
that the legislative branch cannot play a
role in the interpretation and execution of
the law. See, e.g., Metro. Washington Air-
ports Auth. v. Citizens for the Abatement of
Aircraft Noise, Inc., 501 U.S. 252, 271-72, 115
L. Ed. 2d 236, 111 S. Ct. 2298 (1991); Bowsher,
478 U.S. at 725-26; INS v. Chadha, 462 U.S. 919,
951-52, 77 L. Ed. 2d 317, 103 S. Ct. 2764 (1983);
Springer v. Philippine Islands, 277 U.S. 189,
201-02, 72 L. Ed. 845, 48 S. Ct. 480 (1928). There
is no basis, however, for BCA’s assertion that
the sheer specificity of the 706 Rider takes it
beyond the realm of Congress’s legislative
powers. Certainly the cases cited above do
not support this position. In each of those
cases, Congress sought a role for itself in the
execution of the laws, beyond enactment of
legislation, through mechanisms such as a
one-house legislative veto or the vesting of
law-executing powers in officers appointed
by, or accountable to, Congress. In Bowsher,
the Court held that the Comptroller General,
who serves at the pleasure of Congress, could
not be the officer who determined what
spending cuts would be made in order to re-
duce the deficit under the Gramm-Rudman-
Hollings Act of 1985. 478 U.S. at 717-18, 736.
Springer held that it violated separation of
powers for members of the legislative branch
to be directors of government-owned busi-
nesses. 277 U.S. at 202-03. Similarly, Metro-
politan Washington Airports struck down an
arrangement whereby a board of review com-
posed of members of Congress had authority
to veto key acts of the Metropolitan Wash-
ington Airport Authority. 501 U.S. at 275-77.
Chadha struck down a law that delegated au-
thority to the Attorney General to suspend
certain deportations, but allowed either
house of Congress acting alone to veto the
Attorney General’s decisions. 462 U.S. at 923,
944-59. None of these cases, or any others of
which we are aware, suggest that Congress is
required to speak with some minimum de-
gree of generality, so as to leave play for the
Executive to exercise discretion in inter-
preting the law. Rather, the Constitution ex-
pressly leaves it up to Congress to determine
how specific it may deem it ‘‘necessary and
proper’ for the laws to be. U.S. Const. art. I,
§8, cl. 18. The cases cited above have simply
forbidden Congress, or its members or serv-
ants, from exerting legal authority without
observing the formalities for the passage of
legislation under the Constitution: ‘‘bi-
cameral passage followed by presentment to
the President.”” Bowsher, 478 U.S. at 726
(quoting Chadha, 462 U.S. at 954-55). This is a
structural and institutional means of guar-
anteeing that Congress stays within the
bounds of legislating, and is far superior to
asking courts to police the shades of gray be-
tween the poles of general and specific.
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To be sure, the Constitution imposes cer-
tain specific constraints on the power of
Congress to legislate with overmuch particu-
larity. The Bill of Attainder Clause, U.S.
Const. art. I, §9, cl. 3, and the ‘‘uniform Du-
ties, Imposts, and Excises’” Clause, id., are
examples. See §8, cl. 1 Nixon v. Adm’r of
Gen. Servs., 433 U.S. 425, 468-73, 53 L. Ed. 2d
867, 97 S. Ct. 2777 (1977); United States v.
Ptasynski, 462 U.S. 74, 80-85, 76 L. Ed. 2d 427,
103 S. Ct. 2239 (1983). Due process and equal
protection principles similarly prevent Con-
gress from acting with respect to specific
persons or groups in some contexts, and
specificity may be relevant to determining
whether Congress has trenched on the Execu-
tive’s ability to carry out its specifically
enumerated executive powers. Nixon, 433
U.S. at 443. But when Congress is exercising
its own powers with respect to matters of
public right, the executive role of ‘‘taking
Care that the Laws be faithfully executed,”
U.S. Const. art. II, §3, is entirely derivative
of the laws passed by Congress, and Congress
may be as specific in its instructions to the
Executive as it wishes. Indeed, as the Su-
preme Court has noted, Congress may even
pass legislation governing ‘‘a legitimate
class of one.”” Nixon, 433 U.S. at 472.

In the instant case, none of the Constitu-
tion’s explicit restrictions on specificity
apply. The Property Clause states that ‘‘Con-
gress shall have Power to dispose of and
make all needful Rules and Regulations re-
specting the Territory or other Property be-
longing to the United States.” U.S. Const.
art. IV, §3, cl. 2. The Supreme Court has ‘‘re-
peatedly observed that the power over the
public land thus entrusted to Congress is
without limitations.” Kleppe v. New Mexico,
426 U.S. 529, 539, 49 L. Ed. 2d 34, 96 S. Ct. 2285
(1976) (internal brackets and quotation
marks omitted); see also Wyoming v. United
States, 279 F.3d 1214, 1227 (10th Cir. 2002). It
would be difficult if not impossible to con-
trol the use of federal lands without ref-
erence to specific actions affecting specific
tracts of land, and we see no reason why Con-
gress should be forced to avoid such direc-
tives. See Save Our Mall, 269 F.3d at 1097
(noting that particularity is especially
unproblematic when addressing unique pub-
lic amenities). The Supreme Court’s remark
in Metropolitan Washington Airports seems
relevant here:

‘““Because National and Dulles are the prop-
erty of the Federal Government and their op-
erations directly affect interstate commerce,
there is no doubt concerning the ultimate
power of Congress to enact legislation defin-
ing the policies that govern those oper-
ations. Congress itself can formulate the de-
tails, or it can enact general standards and
assign to the Executive Branch the responsi-
bility for making necessary managerial deci-
sions in conformance with those standards.”
501 U.S. at 271-72 (emphasis added).

Thus, BCA is mistaken when it argues that
Congress has arrogated power to itself at the
expense of the executive branch because it
‘‘specifically ordered the Executive Branch
to carry out a duty which had been expressly
delegated to the Department of Agriculture,
the management of the Black Hills National
Forest.” Appellants’ Br. 23. To give specific
orders by duly enacted legislation in an area
where Congress has previously delegated
managerial authority is not an unconstitu-
tional encroachment on the prerogatives of
the Executive; it is merely to reclaim the
formerly delegated authority. Such delega-
tions, which are accomplished by statute,
are always revocable in like manner; they
cannot extend the domain reserved by the
Constitution to the Executive alone. See
Stop H-3 Ass’n v. Dole, 870 F.2d 1419, 1435 n.24
(9th Cir. 1989).

We now turn to consider the view that al-
though the 706 Rider’s specificity is
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unobjectionable in the abstract, it is still un-
constitutional because it attempts to man-
date specific results without changing the
underlying environmental laws. BCA relies
for this view chiefly on Robertson v. Seattle
Audubon Society, where the Supreme Court
upheld a similar provision because it ‘‘com-
pelled changes in law, not findings or results
under old law.” 503 U.S. 429, 438, 118 L. Ed. 2d
73, 112 S. Ct. 1407 (1992); see also Apache Sur-
vival Coalition v. United States, 21 F.3d 895,
904 (9th Cir. 1994); Stop H-3 Ass’n, 870 F.2d at
1434 (upholding a statute authorizing con-
struction of a highway despite an environ-
mental regulation because it ‘‘does not inter-
pret [the relevant regulation’s] requirements
but rather exempts H-3 from them”);
Armuchee Alliance v. King, 922 F. Supp. 1541,
1550 (N.D. Ga. 1996).

Far from supporting BCA’s position, how-
ever, Seattle Audubon rejects an argument
very much like its own. The case concerned
logging litigation to which Congress re-
sponded by passing the Northwest Timber
Compromise of 1990, applicable only to tim-
ber sales entered before September 30, 1990,
in thirteen national forests in the Pacific
Northwest. The key section of that legisla-
tion stated that ‘‘Congress determines and
directs that management of areas according
to [new rules set forth in the Northwest Tim-
ber Compromise] . . . meets the statutory re-
quirements that are the basis for [the litiga-
tion].” 503 U.S. at 434-35. The Ninth Circuit,
below, had held that this did not ‘‘establish
new law, but directed the court to reach a
specific result and make certain factual find-
ings under existing law in connection with
two cases pending in federal court,” thus en-
croaching on the judicial branch under
United States v. Klein, 80 U.S. (13 Wall.) 128,
20 L. Ed. 519, 7 Ct. C1. 240 (1872). Seattle Au-
dubon Soc’y v. Robertson, 914 F.2d 1311, 1316
(9th Cir. 1990) (Seattle Audubon 1). In revers-
ing, the Supreme Court criticized the Ninth
Circuit’s focus on the form of the enactment;
instead, it looked to the legal effect of the
Seattle Audubon provision:

“We conclude that subsection (b)(6)(A)
compelled changes in law, not findings or re-
sults under old law. Before subsection
(b)(6)(A) was enacted, the original claims
would fail only if the challenged harvesting
violated none of five old provisions. Under
subsection (b)(6) (A), by contrast, those same
claims would fail if the harvesting violated
neither of two new provisions. Its operation,
we think, modified the old provisions.”
Seattle Audubon, 503 U.S. at 438.

This case follows a fortiori from Seattle
Audubon. Just as in Seattle Audubon, the 706
Rider has the practical effect of changing the
scope of the government’s legal duties. Be-
fore the Rider, the Forest Service was pro-
hibited by law from cutting trees without
meeting various requirements of various en-
vironmental laws; after the Rider, it is re-
quired to cut trees in the Black Hills ‘‘not-
withstanding”’ those laws. Rider 706(j), 116
Stat. at 868. But the 706 Rider lacks the prob-
lematic language—‘‘the Congress determines
and directs that management of areas ac-
cording to [new rules set forth in the North-
west Timber Compromise] meets the
statutory requirements that are the basis for
[the litigation]”’—which the Ninth Circuit
construed as interpreting rather than
amending the law. Seattle Audubon I, 914
F.2d at 1316. By contrast, the 706 Rider orders
that certain actions be taken ‘‘notwith-
standing”’ the requirements of certain prior-
enacted laws, thus effectively replacing the
old standards, in this one case, with new
ones. Similar statutes have been upheld as
constitutionally valid amendments of the
underlying law. See Save Our Mall, 269 F.3d
at 1097; Apache Survival Coalition, 21 F.3d at
904; Stop H-3 Assn, 870 F.2d at 1434. Thus, we
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need not decide whether directing specific
actions without changing the law would be
an unconstitutional attempt by Congress to
usurp the Executive’s role in interpreting
the law. In accordance with the counsel in
Bowsher, Congress has influenced the execu-
tion of the law here only ‘‘indirectly—by
passing new legislation.” 478 U.S. at 734 (cit-
ing Chadha, 462 U.S. at 958).

Next, BCA claims that the 706 Rider en-
croaches on the Judiciary, in three ways: (1)
by disturbing final dispositions of cases in
violation of Plaut v. Spendthrift Farm, Inc.,
514 U.S. 211, 131 L. Ed. 2d 328, 115 S. Ct. 1447
(1995); (2) by prescribing rules of decision to
the Judiciary in pending cases, in violation
of United States v. Klein, 80 U.S. (13 Wall.)
128, 20 L. Ed. 519, 7 Ct. C1. 240 (1871); and (3)
by vesting review of judicial decisions in the
executive branch, in violation of the rule in
Hayburn’s Case, 2 U.S. (2 Dall.) 409, 1 L. Ed
436 (1792). We reject all three claims.

BCA’s first contention, that the 706 Rider
impermissibly sets aside a final judicial dis-
position, depends on a crucial but question-
able premise: that the settlement agreement
is actually a judicial disposition rather than
a mere private agreement between the par-
ties. Although the district court did incor-
porate the settlement agreement by ref-
erence in its order dismissing the suit, it
nevertheless preferred the latter character-
ization in addressing BCA’s current request
for injunctive relief:

“This case doesn’t even rise to the level
where the Court executed a consent decree.
This is a case where the parties sat down
among themselves and settled the case. The
more proper analogy here is to an executory
settlement contract. It is true that the Court
approved the settlement agreement, but that
is different from a consent decree.

... As far as I'm concerned, the Court’s
approval of the settlement agreement is en-
titled to very, very little weight, because it
was negotiated among the parties.”

Tr. of Mot. Hr’g dated Dec. 26, 2002, at 12,
App. 405. Nevertheless, because the settle-
ment agreement was a judicial disposition in
form if not in substance, we assume for pur-
poses of this appeal that it is entitled to the
same constitutional protection that it would
have if the court had decided its terms.

Within the scope of its enumerated powers,
Congress has authority to enact laws to gov-
ern matters of public right, such as the man-
agement of the public lands, and authority
to change those laws. Even when the Judici-
ary has issued a legal judgment enforcing a
congressional act—for example, by a writ of
injunction—it is no violation of the judicial
power for Congress to change the terms of
the underlying substantive law. The purpose
of an injunction is to define and enforce legal
obligations, not to freeze them into place.
Thus, when Congress changes the laws, it is
those amended laws—not the terms of past
injunctions—that must be given prospective
legal effect. See, e.g., Miller v. French, 530
U.S. 327, 347-50, 147 L. Ed. 2d 326, 120 S. Ct.
2246 (2000); Hall v. Beals, 396 U.S. 45, 48, 24 L.
Ed. 2d 214, 90 S. Ct. 200 (1969); System Fed’'n
No. 91 v. Wright, 364 U.S. 642, 648-650, 5 L. Ed.
2d 349, 81 S. Ct. 368 (1961); Am. Steel Found-
ries v. Tri-City Cent. Trades Council, 257
U.S. 184, 201-07, 66 L. Ed. 189, 42 S. Ct. 72
(1921).

The Supreme Court applied this principle
to dispose of a contention very similar to
BCA’s as long ago as 1855, in the venerable
case of Pennsylvania v. Wheeling & Belmont
Bridge Co., 59 U.S. (18 How.) 421, 15 L.. Ed. 435
(1855). In that case, Pennsylvania had pre-
viously brought suit to enjoin the construc-
tion of a bridge over the Ohio River, which
would obstruct access to Pennsylvania’s
ports. The Supreme Court eventually grant-
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ed an injunction requiring the bridge to be
removed or raised. It reasoned that because
Congress had ‘‘regulated the navigation of
the Ohio River, and had thereby secured to
the public, by virtue of its authority, the
free and unobstructed use of the same,”’ the
Virginia-authorized bridge impeding travel
on the Ohio River was ‘“‘in conflict with the
acts of congress, which were the paramount
law.” 59 U. S. (18 How.) at 430 (summarizing
the earlier opinion).

Thereafter, Congress passed a new law au-
thorizing the construction of the bridge and
stating that the bridge and one other were
“‘lawful structures in their present positions
and elevations.” Wheeling Bridge, 59 U.S. (18
How.) at 429. Pennsylvania sued again,
claiming that the intervening enactment
was an unconstitutional attempt to overturn
a final decision of the Judiciary. The Su-
preme Court disagreed:

“If the remedy in this case had been an ac-

tion at law, and a judgment rendered in
favor of the plaintiff for damages, the right
to these would have passed beyond the reach
of the power of congress. It would have de-
pended, not upon the public right of the free
navigation of the river, but upon the judg-
ment of the court. . . . But that part of the
decree, directing the abatement of the ob-
struction, is executory, a continuing decree,
which requires not only the removal of the
bridge, but enjoins the defendants against
any reconstruction or continuance. Now,
whether it is a future existing or continuing
obstruction depends upon the question
whether or not it interferes with the right of
navigation. If, in the meantime, since the de-
cree, this right has been modified by the
competent authority, so that the bridge is no
longer an unlawful obstruction, it is quite
plain the decree of the court cannot be en-
forced. There is no longer any interference
with the enjoyment of the public right in-
consistent with the law, no more than there
would be where the plaintiff himself had con-
sented to it, after the rendition of the de-
cree.”
Id. at 431-32. Central to the Court’s analysis
was the fact that the right to unobstructed
waterways was a ‘‘public right . . . under the
regulation of congress.” Id. at 431. In other
words, the plaintiff had no vested property
right in an unobstructed waterway. The core
violation was against Congress’s right to
control the waterways, and Pennsylvania’s
right to an unobstructed waterway was only
the derivative right to enjoy whatever de-
gree of navigation Congress saw fit to allow.
So long as the will of Congress was to leave
the river unimpeded, any impediment was a
violation of the public right thus defined.
But once Congress changed its mind, the
contours of that right changed, and there
was no more ground for injunctive relief. If a
landowner grants her neighbor a revocable
license to use a private road across her prop-
erty, the neighbor could conceivably obtain
an injunction against any third party who
prevents him from using that road. However,
that does not affect the right of the land-
owner to revoke the license at any time.
Should the license be revoked, the neighbor’s
right to use the private road ceases, and en-
forcing the injunction is no longer appro-
priate.

Wheeling Bridge has remained a fixed star
in the Supreme Court’s separation-of-powers
jurisprudence, and numerous subsequent
cases have relied on it. See, e.g., The Clinton
Bridge, 77 U.S. 454, 463, 19 L. Ed. 969 (1870)
(concluding, on the basis of Wheeling Bridge,
that in public rights cases, Congress could
not only modify injunctive relief already
granted, but also could ‘‘give the rule of de-
cision” in pending cases); Hodges v. Snyder,
261 U.S. 600, 603, 67 L. Ed. 819, 43 S. Ct. 435
(1923) (noting that the normal rule against
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disturbing final judgments ‘‘does not apply
to a suit brought for the enforcement of a
public right, which, even after it has been es-
tablished by the judgment of the court, may
be annulled by subsequent legislation and
should not be thereafter enforced”); Sys.
Fed’'n No. 91, 364 U.S. at 648-650 (holding that
it is an abuse of discretion for a district
court not to modify an injunction to reflect
changes in underlying law); Miller v. French,
530 U.S. at 347-48.

Even Plaut v. Spendthrift Farms, Inc., the
principal case on which BCA relies, is careful
not to disturb the holding of Wheeling
Bridge. There the Supreme Court had pre-
viously imputed a uniform nationwide stat-
ute of limitations on actions brought under
§10(b) of the Securities Exchange Act of 1934,
Lampf, Pleva, Lipkind, Prupis & Petigrow v.
Gilbertson, 501 U.S. 350, 115 L. Ed. 2d 321, 111
S. Ct. 2773 (1991), and held that the newly es-
tablished statute of limitations applied to
all pending cases in the federal courts.
James B. Beam Distilling Co. v. Georgia, 501
U. S. 529, 115 L. Ed. 2d 481, 111 S. Ct. 2439
(1991). Six months later, Congress passed a
law changing the statute of limitations for
those cases commenced before Lampf to
what it would have been had the Supreme
Court not imposed a uniform nationwide lim-
itations period, and reinstating all actions
dismissed as time-barred if they would have
been timely under the limitations period of
their local jurisdiction. See Federal Deposit
Insurance Corporation Act of 1991, Pub. L.
No. 102-242, sec. 476, §27A, 105 Stat. 2236 (codi-
fied at 15 U.S.C. §78aa-1 (1988 Supp. V)). The
Supreme Court held that this action violated
the separation of powers by requiring federal
courts to reopen final judgments. Plaut, 514
U.S. at 240. It reasoned that once the judicial
branch has given its final word on a case, to
allow Congress to reopen the case by legisla-
tion would destroy the power of the Judici-
ary to render final judgments. Id. at 219. In-
stead, Congress would be in effect a court of
last resort to which one could appeal any
“final”’ decision of the Judiciary.

In rejecting such an outcome, the Court in
Plaut did no more than follow the dicta of
Wheeling Bridge itself:

“But it is urged, that the act of congress
cannot have the effect and operation to
annul the judgment of the court already ren-
dered, or the rights determined thereby in
favor of the plaintiff. This, as a general prop-
osition, is certainly not to be denied, espe-
cially as it respects adjudication upon the
private rights of the parties. When they have
passed into judgment the right becomes ab-
solute, and it is the duty of the court to en-
force it.

Now, we agree, if the remedy in this case
had been an action at law, and a judgment
rendered in favor of the Plaintiff for dam-
ages, the right to these would have passed
beyond the reach of the power of congress.”
Wheeling Bridge, 59 U.S. (18 How.) at 431 (em-
phasis added), quoted in Plaut, 514 U.S. at
226. As Plaut itself insists, it does not call
the holding of Wheeling Bridge into question
at all. 514 U.S. at 232. The disturbed court de-
cision in Plaut definitively resolved a pri-
vate claim to a certain amount of money,
leaving the defendants with an unconditional
right to the sum in question; the judgments
in this case and in Wheeling Bridge merely
prohibited future interference with the en-
joyment of a public right that remained rev-
ocable at Congress’s pleasure. The Supreme
Court has since reaffirmed the continued vi-
tality of Wheeling Bridge in Miller v.
French. In that case, the Prison Litigation
Reform Act had set new limits on the power
of courts to give injunctive relief to pris-
oners, requiring (among other things) that
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any injunctive relief granted be both nar-
rowly drawn to correct the violation of fed-
eral rights and also the least intrusive
means of correcting the violation. 18 U.S.C.
3626(a)(1)(A). The provision at issue in Miller
directed that an action to modify or termi-
nate injunctive relief pursuant to the PLRA
would act as an automatic stay of any exist-
ing injunctive relief if a court did not find
that the injunctive relief remained appro-
priate under the new standards within 30
days. Id. 3626(b)(2).

In upholding the PLRA’s automatic stay,
the Supreme Court found Wheeling Bridge
controlling, distinguishing Plaut because in
that case Congress had disturbed final judg-
ments in actions for money damages. Miller,
530 U.S. at 344-45. The Court held that when
courts grant prospective injunctive relief,
they remain obligated to modify that relief
to the extent that ‘‘subsequent changes in
the law’’ render it illegal. Id. at 347.

This case falls squarely within the prin-
ciple of Wheeling Bridge. BCA’s members’
rights with respect to the national forests is
a ‘‘public right . . . under the regulation of
congress,”” Wheeling Bridge, 59 U.S. (18 How.)
at 431, in exactly the same way that the
right to unimpeded navigation of the Ohio
River was. Both rights are entirely contin-
gent on Congress’s continuing will that the
federal lands or interstate waterways be
managed in a particular way. The settlement
agreement in the Veteran/Boulder matter in
no way touched on vested private rights. To
be sure, the private interests of BCA’s mem-
bers are sufficiently affected to give rise to
standing, but the interest they represented
in their lawsuit was nothing other than the
interest of the public in seeing that
Congress’s environmental directives are ob-
served by the Forest Service.

BCA’s attempts to distinguish Miller and
Wheeling Bridge are unavailing. It argues,
first, that in those cases, Congress simply
changed the law, leaving it for the courts to
decide whether to modify their injunctions,
whereas here Congress is directly requiring
the courts to modify the settlement agree-
ment. We see no such distinction. In those
cases, as here, Congress enacted rules in di-
rect conflict with existing legal obligations.
In those cases, as here, courts later had to
decide whether those previous legal obliga-
tions remained enforceable in 1light of
Congress’s act.

Second, BCA argues that the 706 Rider spe-
cifically refers to a particular settlement
agreement it means to supercede, whereas
the PLRA provision in Miller ‘‘did not speak
directly to any pre-existing judicial ruling or
issuance of relief.” Appellants’ Br. 27. The
same was true in Wheeling Bridge. There,
legislation was targeted at two named
bridges, one of which was the subject of the
injunction in the case. See 59 U.S. (18 How.)
at 429. It is true that in Seattle Audubon, the
Court declined to address the question of
whether such targeting raised a constitu-
tional problem. 503 U.S. at 441. However, its
silence ended four years later in Plaut.
There, a concurrence found a constitutional
violation precisely because the reopening of
dismissed cases ‘‘applied only to a few indi-
vidual instances.”” 514 U.S. at 243 (Breyer, J.,
concurring). A majority of the Court rejected
that position, describing it as ‘“‘wrong in
law.” Id. at 238. The majority concluded that
the infringement of the judicial power con-
sisted ‘‘not of the Legislature’s acting in a
particularized and thus (according to the
concurrence) nonlegislative fashion; but
rather of the Legislature’s nullifying prior,
authoritative judicial action. It makes no
difference whatever to that separation-of-
powers violation that it is in gross rather
than particularized.”” Id. at 239 (emphasis in
original; footnote omitted); see also id. at 239

CONGRESSIONAL RECORD —HOUSE

n.9 (‘“While legislatures usually act through
laws of general applicability, that is by no
means their only legitimate mode of oper-
ation.”).

To avoid constant interbranch friction, the
lines separating the branches should be
clear. As the Supreme Court noted in Plaut,
and as BCA’s arguments illustrate, it only
‘“‘prolongs doubt and multiplies confronta-
tion” to make the constitutional analysis
hinge on the murky distinction between gen-
eralized lawmaking and particularized appli-
cation of the law. 514 U.S. at 240.

It is true that the injunction BCA seeks to
enforce differs from the one in Wheeling
Bridge in that it is the product of a settle-
ment agreement rather than a product of a
judicial declaration of right. Thus, Appel-
lants’ claimed right to keep Beaver Park
unmolested might be said to rest directly on
the terms of their contractual agreement,
and only indirectly on public rights provided
by the environmental laws. We must there-
fore consider whether the settlement agree-
ment has interposed a new set of contractual
rights that adequately support keeping the
injunction in place, making changes to the
scope of the underlying public right irrele-
vant.

A negative answer to that question has
been clear since at least 1961, when the Su-
preme Court decided System Federation No.
91 v. Wright, 364 U.S. 642, 648-650, 5 L. Ed. 2d
349, 81 S. Ct. 368 (1961). In that case, several
nonunion railway employees brought a class
action against the railroad and various
unions for discrimination against them and
other nonunion workers. The district court
eventually entered a consent decree enjoin-
ing the defendants ‘‘from discriminating
against the plaintiffs and the classes rep-
resented by them in this action by reason of
or on account of the refusal of said employ-
ees to join or retain their membership in any
of defendant labor organizations, or any
labor organization.” System Fed’n No. 91, 364
U.S. at 644. At the time, labor law did not
allow collective bargaining agreements to
require union shops. 364 U.S. at 645-46.

Later, when the applicable law had
changed to allow such contracts, the unions
sought modification of the decree to make it
clear that it would not prevent them from
bargaining for a union shop. Id. The district
court refused to modify the injunction; since
nothing in the amended law made it illegal
for parties to agree not to have a union shop,
the court concluded that the parties were
stuck with their agreement. Id.

The Sixth Circuit affirmed, but the Su-
preme Court reversed, holding that the dis-
trict court’s refusal to modify the decree was
an abuse of discretion. 364 U.S. at 646, 650-53.
The Court reasoned that, under Wheeling
Bridge, the district court would have had to
modify the decree if it had been the result of
litigation instead of consent. 364 U.S. at 650-
51. It then concluded that the same prin-
ciples applied to consent decrees:

“The result is all one whether the decree
has been entered after litigation or by con-
sent. . . . In either event, a court does not
abdicate its power to revoke or modify its
mandate, if satisfied that what it has been
doing has been turned through changing cir-
cumstances into an instrument of wrong. We
reject the argument . .. that a decree en-
tered upon consent is to be treated as a con-
tract and not as a judicial act. . . .”” 364 U.S.
at 650-51 (quoting United States v. Swift &
Co., 286 U.S. 106, 114-15, 76 L. Ed. 999, 52 S. Ct.
460 (1932) (Cardozo, J.)) (some ellipses in
original). The Court’s reasons are also appli-
cable here:

“The parties cannot, by giving each other
consideration, purchase from a court of eq-
uity a continuing injunction. In a case like
this the District Court’s authority to adopt a
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consent decree comes only from the statute
which the decree is intended to enforce. Fre-
quently of course the terms arrived at by the
parties are accepted without change by the
adopting court. But just as the adopting
court is free to reject agreed-upon terms as
not in furtherance of statutory objectives, so
must it be free to modify the terms of a con-
sent decree when a change in law brings
those terms in conflict with statutory objec-
tives. In short, it was the Railway Labor
Act, and only incidentally the parties, that
the District Court served in entering the
consent decree now before us. The court
must be free to continue to further the ob-
jectives of that Act when its provisions are
amended. The parties have no power to re-
quire of the court continuing enforcement of
rights the statute no longer gives.”

364 U.S. at 651. Put briefly, a settlement
agreement or consent decree designed to en-
force statutory directives is not merely a
private contract. It implicates the courts,
and it is the statute—and ‘‘only incidentally
the parties’’—to which the courts owe their
allegiance. The primary function of a settle-
ment agreement or consent decree, like that
of a litigated judgment, is to enforce the
congressional will as reflected in the statute.
The court should modify or refuse to enforce
a settlement agreement or proposed decree
unless it is ‘‘in furtherance of statutory ob-
jectives.”” The agreement or consent decree
is contractual only to the extent that it rep-
resents an agreement by the parties regard-
ing the most efficient means of effectuating
their rights under the statute. It does not
freeze the provisions of the statute into
place. If the statute changes, the parties’
rights change, and enforcement of their
agreement must also change. Any other con-
clusion would allow the parties, by exchange
of consideration, to bind not only themselves
but Congress and the courts as well.

This principle applies even more clearly
here than it did in System Federation itself.
There, the original injunction was not incon-
sistent with the new law; it merely ruled out
an option that Congress had since made per-
missible but not mandatory. If that injunc-
tion had to change, then a fortiori the in-
junction at issue here, which is inconsistent
with the 706 Rider, must give way.

Having disposed of the claim that the 706
Rider disturbs the district court’s final judg-
ment in violation of Plaut, we turn to BCA’s
somewhat inconsistent claim that the Rider
violates United States v. Klein because it
dictates ‘‘rules of decision’ to the district
court in a pending case.

Klein involved one episode in a series of
conflicts between the Reconstruction Con-
gress and the balking President Andrew
Johnson. Various presidential proclamations
had offered a ‘‘full pardon, with restoration
of all rights of property,” to certain broad
classes, conditioned on taking an oath of
loyalty. Klein, 80 U.S. (13 Wall.) at 139-40. In
the Abandoned and Captured Property Act,
12 Stat. 820 (Mar. 12, 1863), however, Congress
provided that the owner of seized property
could sue in the Court of Claims to recover
its proceeds only on proof that the owner
“‘had never given aid or comfort to the rebel-
lion.” 80 U.S. at 138-39. In United States v.
Padelford, 76 U.S. (9 Wall.) 531, 542-43, 19 L.
Ed. 788, 7 Ct. Cl. 144 (1869) (mem.), the Su-
preme Court held that a presidential pardon
renders the pardoned ‘‘as innocent as if he
had never committed the offense,”” and con-
cluded that proof of pardon was equivalent
to proof that the claimant had not aided the
rebellion. Congress responded to Padelford
by passing an appropriations proviso direct-
ing the Court of Claims to take the fact of a
pardon, with some narrow exceptions, as
conclusive proof that the claimant had
“given aid or comfort to the rebellion,” and
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as grounds for dismissing the claimant’s
suit. Klein, 80 U.S. (13 Wall.) at 142-43. The
proviso also removed the Supreme Court’s
authority to hear appeals of such suits. 80
U.S. at 144-45. In Klein, the administrator of
the estate of V.F. Wilson, who had taken the
oath and qualified for the pardon, sued to re-
cover the proceeds of Wilson’s seized prop-
erty. Id. at 136, 143. The Supreme Court found
the proviso to be unconstitutional, both be-
cause it attempted to impair the effect of a
presidential pardon and because it ‘‘pre-
scribed rules of decision to the Judicial De-
partment of the government in cases pending
before it.”” Id. at 146.

Klein is a notoriously difficult decision to
interpret. Read broadly, the ‘‘rules of deci-
sion” language of Klein would seem to con-
tradict the well-established principle that
courts must decide cases according to stat-
utes enacted by Congress. See United States
v. Schooner Peggy, 5 U.S. (1 Cranch) 103, 109,
2 L. Ed. 49 (1801); Miller, 530 U.S. at 344, 346—
47.

In any event, the 706 Rider is very different
from the unusual legislation found unconsti-
tutional in Klein. Central to the Court’s
analysis in Klein was its conclusion that the
government’s seizure of the private property
at issue did not divest its owner of his prop-
erty rights. See Klein, 80 U.S. (13 Wall.) at
136-39. Thus, the basis of the Klein suit (at
least in the eyes of the Klein court) was a
private right to property vindicated by a
presidential pardon, which Congress was
therefore powerless to extinguish. See 80
U.S. at 148. Since Congress could not manip-
ulate these private rights, Klein merely re-
fused to allow Congress to accomplish indi-
rectly (by manipulating the judiciary’s in-
terpretation of those private rights) what it
could not accomplish directly.

Thus understood, Klein is precisely in ac-
cord with Wheeling Bridge, as Klein itself
observes. See 80 U.S. (13 Wall.) at 146-47.
When Congress does not control the sub-
stance of a right, there are limits to its abil-
ity to influence the judiciary’s determina-
tion of that right, either by directing the ju-
diciary to decide a particular way, or by set-
ting aside judicial determinations after the
fact. But when rights are the creatures of
Congress, as they were in Wheeling Bridge,
Congress is free to modify them at will, even
though its action may dictate results in
pending cases and terminate prospective re-
lief in concluded ones. Thus, Klein’s prohibi-
tion on prescribing rules of decision in pend-
ing cases has no application to public rights
cases like this one.

The Supreme Court explicitly made this
point in The Clinton Bridge, a case decided
only one year before Klein. That case ad-
dressed facts almost identical to those in
Wheeling Bridge. The only difference was
that Congress passed legislation authorizing
the bridge in question while the suit over its
legality was still pending, not after the in-
junction issued. See 77 U.S. (10 Wall.) at 462—
63. The Court noted that, in so doing, Con-
gress ‘‘gave the rule of decision for the
court” in the pending case. 77 U.S. at 463.
While it found that to be unobjectionable
under Wheeling Bridge, it warned that ‘‘very
different considerations would have arisen’
if Congress had attempted to dictate the rule
of decision in a case concerning a ‘‘private
right of action.” Id. Klein must be read as
the fulfillment of that narrow warning, not
the enunciation of any broader principle.

Furthermore, the Supreme Court has made
it clear that Klein does not apply to cases
like this one: ‘“Whatever the precise scope of
Klein, . . . its prohibition does not take hold
when Congress amends applicable law.”
Plaut, 514 U.S. at 218, quoted in Miller, 530
U.S. at 349 (internal quotation marks and
brackets omitted). Because, as we explained
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in Part II of this opinion, the 706 Rider did
“‘amend[] applicable law,” the Klein prin-
ciple does not apply here.

Last, BCA claims that the 706 Rider vio-
lates the rule in Hayburn’s Case. Hayburn’s
Case has come to stand ‘‘for the principle
that Congress cannot vest review of the deci-
sions of Article IIT courts in officials of the
Executive Branch.” Plaut, 514 U.S. at 218.
BCA admits that the 706 Rider does not lit-
erally authorize Forest Service officials to
review judicial determinations. Neverthe-
less, it maintains that the 706 Rider orders
the Executive to ignore and violate judicial
orders, and that this is close enough to make
out a claim under Hayburn’s Case. We dis-
agree. As discussed above, it is well-estab-
lished that new law can modify old injunc-
tive decrees. Whenever that happens, the
new law at least implicitly orders the Execu-
tive to ignore the old decrees.

BCA maintains that in such cir-
cumstances, Congress’s act cannot constitu-
tionally modify an injunction directly. In-
stead, it claims, any modification must be
made by the court itself (though the court
may be obliged to do it), and until the court
does so, the injunction remains in force.
Thus, because the 706 Rider directs the For-
est Service to proceed with its tree-cutting
activities regardless of whether the court
modifies the settlement agreement, it un-
constitutionally directs the Executive to ig-
nore an injunction in force. But this is not
the lesson of our cases. Wheeling Bridge
held, not merely that Congress’s legislation
made modification of the injunction nec-
essary, but that it rendered the injunction
unenforceable. 59 U.S. (18 How.) at 432; Mil-
ler, 530 U.S. at 346. Similarly, the provision
upheld in Miller v. French went beyond or-
dering judges to stay prospective relief after
30 days; instead, it stated that a motion to
terminate injunctive relief ‘‘shall operate as
a stay’’ of that relief beginning 30 days after
the motion—thus staying the injunctive re-
lief without any action by the court. Miller,
530 U.S. at 331. When Congress is acting with-
in the boundaries set by Wheeling Bridge and
Miller, the parties to a modified injunction
need not wait upon the court to ratify the
congressional change. Thus, we see no viola-
tion of Hayburn’s Case or any other constitu-
tional principle here.

Viewed realistically, the 706 Rider intrudes
on neither executive nor judicial authority.
The Rider comports with the current view of
executive branch officials regarding manage-
ment of the national forest. And while the
Rider overrides a settlement agreement en-
tered by the district court, that agreement
was in fact a private agreement between the
parties, in which the Judiciary had little or
no independent involvement. To overturn
the Rider would thus serve not to vindicate
the constitutionally entrusted prerogatives
of those two branches, but rather to keep in
place a private group’s own preferences
about forest preservation policy in the face
of contrary judgments by the Executive and
Congress. True principles of separation of
powers prevent settlement agreements nego-
tiated by private parties and officials of the
executive branch from encroaching either on
the constitutionally vested authority of Con-
gress or on the statutorily vested authority
of those officials’ successors in office. BCA’s
claim amounts to the argument that an
agreement forged by a private group with a
former administration, without serious judi-
cial involvement, can strip both Congress
and the Executive of their discretionary
powers. The Constitution neither compels
nor permits such a result.

The executive branch does not have au-
thority to contract away the enumerated
constitutional powers of Congress or its own
successors, and certainly neither does a pri-
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vate group. Accordingly, the governance of
the Black Hills National Forest must be con-
ducted according to the new rules set by
Congress, as Article IV of the Constitution
provides.

For the foregoing reasons, the district
court’s denial of BCA’s motion is affirmed.

The Hostettler bill truly is a revolutionary
assault on our Bill of Rights. If Congress, for
the first time in our history, is able to pre-
vent citizens from having their rights under
the constitution heard in federal court, then
the Bill of Rights will be little more than a
puff of smoke.

Whatever you think of this legislation, or
the Defense of Marriage Act, Sen. Daschle’s
amendment is no precedent. The Hostettler
bill is truly unprecedented. For further in-

formation, please visit the Committee
website: (http://www.house.gov/judiciary-
democrats/marriageprotectioninfo.html).
Sincerely,
JOHN CONYERS, JR.,
Ranking Member,
Committee on the Ju-
diciary.

JERROLD NADLER,
Ranking Member, Sub-
committee on the
Constitution.

Mr. NADLER. Mr. Speaker, I place
into the RECORD a memo from the Con-
gressional Research Service that says
that Congress has never passed any leg-
islation that denies to the Federal
courts the jurisdiction to adjudicate
the constitutionality of an act of Con-
gress.

CONGRESSIONAL RESEARCH SERVICE
MEMORANDUM

To: House Committee on the Judiciary, At-
tention: Perry Apelbaum.

From: Johnny H. Killian, Senior Specialist,
American Constitutional Law, American
Law Division.

Subject: Precedent for Congressional Bill.

This memorandum is in response to your
query, respecting H.R. 3313, now pending be-
fore the House of Representatives, as to
whether there is any precedent for enacted
legislation that would deny judicial review
in any federal court of the constitutionality
of a law that Congress has enacted, whether
a law containing the jurisdictional provision
or an earlier, separate law. We are not aware
of any precedent for a law that would deny
the inferior federal courts original jurisdic-
tion or the Supreme Court of appellate juris-
diction to review the constitutionality of a
law of Congress.

Mr. NADLER. Mr. Speaker, I yield 1
minute to the distinguished gentleman
from Oregon (Mr. BLUMENAUER).

Mr. BLUMENAUER. It is my inten-
tion, Mr. Speaker, to elaborate on the
point that was just made.

I have been listening to the debate. I
have not heard my colleagues here say
that this is unconstitutional. The point
is the legislation the gentleman cited,
the World War II Memorial, the timber
legislation, exempted from judicial re-
view under the terms of the specific
act. As in Campaign Finance Reform it
did not preclude challenges against the
constitutionality of the legislation in
question. That is legitimate use of con-
gressional legislative authority.

What you are doing is not adjusting
an act. You are saying we are not going
to be able to deal with whether or not
the laws in question are constitutional.
That has never happened before.
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I heard the gentleman from Nebraska
(Mr. OSBORNE) here a couple of mo-
ments ago talk about his lifetime of
working with young people. I just left
50 young volunteers who are working
in Washington, D.C. neighborhoods. As
we were leaving, one of the young
women said she woke up this morning
listening to what we were going to be
debating here today. It made no sense
to her and asked, is there any argu-
ment that this is being done other than
pure political motivation?

This was, I thought, a very percep-
tive young woman. Her question, I
think, answered itself, and I hope we
are not to be guilty of undermining
these young people’s confidence in our
activities.

Mr. NADLER. Mr. Speaker, I yield 45
seconds to the distinguished gentleman
from New York (Mr. ENGEL).

Mr. ENGEL. Mr. Speaker, I thank
the gentleman for yielding me time.

I rise in opposition to this sham.
What a shame it is when we have 41
million Americans without health in-
surance, more than 2 million jobs lost,
an additional $2 trillion in debt, that
the leadership of this Congress chooses
to try again to divert attention to a di-
visive issue. Having failed to even mus-
ter 50 votes in the other body to place
in the Constitution language setting
one group of Americans aside as second
class citizens, this leadership now
turns its attention to a full assault on
the Constitution itself.

If they cannot amend the Constitu-
tion, then attack the balance of power.
I keep hearing that activist judges
should not change State laws. Five ac-
tivist judges denied all the voters of
Florida the right to have their votes
counted, but this bill is far more cyn-
ical.

The other side knows it will be
thrown out by the Supreme Court.
That means they can keep this issue
alive for years and years.

Stop this assault. Vote no on H.R.
3313.

Mr. NADLER. Mr. Speaker, I yield 1
minute to the distinguished gentleman
from Texas (Mr. GREEN).

Mr. GREEN of Texas. Mr. Speaker, I
rise in opposition to H.R. 3313.

While I believe the institution of
marriage should consist of one man
and one woman, and I voted for the 1996
Defense of Marriage Act, I cannot sup-
port this bill. The Defense of Marriage
Act has to my knowledge not been
challenged in the Federal court, and it
seems like we are putting the cart be-
fore the horse. We should allow our
system of checks and balances to work
like our Founding Fathers designed it.

Whatever Massachusetts, Vermont
and Hawaii does regarding their mar-
riage license does not change how
Texas law does marriages.

In Texas we already have a law that
states the institution of marriage is
one man, one woman. We also have a
law that states that Texas does not
have to recognize marriages that are
performed outside the State of Texas.
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The Defense of Marriage Act supports
our State law. Marriage is a State
issue and not a Federal issue. We do
not seek marriage licenses in the Fed-
eral courthouses.

What this bill is about is continued
efforts of this administration and Re-
publicans in Congress to divide our
country when we really need unity.

Just today we heard that while our
troops are fighting for our country,
they are short $12 billion in funding,
even with all the supplementals we
voted for. Maybe this administration,
the Republicans, need to spend more
time explaining why our troops waited
months for body armor and armor for
their Humvees and we are still $12 bil-
lion short.

Let us spend time protecting our
country and not worry about ‘“my” 34
yvears of marriage. And once again, this
administration has the wrong prior-
ities.

Mr. NADLER. Mr. Speaker, I yield 1
minute to the distinguished gentleman
from Oregon (Mr. WU).

(Mr. WU asked and was given permis-
sion to revise and extend his remarks.)

Mr. WU. Mr. Speaker, I want to con-
cede to my colleagues who argue for
the constitutionality of the subject
legislation that it is constitutional.

This Congress can strip the Supreme
Court of much of its jurisdiction, can
abolish all appellate courts, and can
abolish all district courts, but just be-
cause we can do something does not
mean that we should do it.

We have heard much about arrogant
activist judges. What have arrogant ac-
tivist judges done? In 1954 they revoked
the reprehensible doctrine of separate
but equal in Brown v. Board of Edu-
cation. In 1964 they reestablished the
principle of one-person/one-vote in
Reynolds v. Sims. In 1967 they re-
spected the sanctity of all marriages,
even those across ethnic lines.

Because we can do something does
not mean we should. Let us today not
hang out the sign on the Federal court-
house door, ‘“Some Americans Need
Not Apply.”

Mr. SENSENBRENNER. Mr. Speak-
er, I yield 1 minute to the gentleman
from Arizona (Mr. FRANKS).

Mr. FRANKS of Arizona. Mr. Speak-
er, I thank the chairman for yielding
me time.

Daniel Webster said, Hold on, my
friends, to the Constitution and to the
Republic for which it stands, for mir-
acles do not cluster. And what has hap-
pened once in 6,000 years may never
happen again. So hold on to the Con-
stitution, for if it should fall, there will
be anarchy throughout the world.

Mr. Speaker, Daniel Webster is no
longer with us, but if we could just re-
alize that we will soon no longer be
here either and if we do not uphold and
defend the Constitution and the foun-
dation of this republic and society
itself, which is marriage and the fam-
ily, generations will lose this beacon of
freedom that we have.

Mr. NADLER. Mr. Speaker, I yield
2% minutes to the distinguished gen-
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tleman from North Carolina (Mr.
WATT).

Mr. WATT. Mr. Speaker, on a number
of occasions during the 12 years that I
have been in this body, I have risen on
this floor to chide my colleagues from
the Committee on the Judiciary and
my colleagues in the House for the ar-
rogant and irresponsible belief that we
are somehow smarter than the Found-
ing Fathers, for the belief that process
in the system and the form of govern-
ment that we operate in is less impor-
tant than the result that we seek on a
particular issue.

I think today is the ultimate irre-
sponsible, extreme act in that direc-
tion. How arrogant and irresponsible is
it to say to our American people that
the United States Supreme Court will
not have jurisdiction to decide the con-
stitutionality of an issue?

0O 1515

How extreme is that? It just blows
my mind. I have trouble coming to
grips with the notion that anybody
could believe that this is responsible
legislating, whether it is constitutional
or not, that we would deprive the
United States Supreme Court the au-
thority to determine the constitu-
tionality of an issue and disperse it to
50 different supreme courts of the
States and not have one court that
would be the ultimate arbiter of con-
stitutionality. How arrogant and irre-
sponsible can we be?

That is exactly what this legislation
does today. It says to the American
people that the Supreme Court of the
United States no longer has the au-
thority to determine constitutional
issues. How arrogant, how irresponsible
can we be?

Mr. NADLER. Mr. Speaker, I yield 1
minute to the distinguished gentleman
from New York (Mr. HOUGHTON).

(Mr. HOUGHTON asked and was
given permission to revise and extend
his remarks.)

Mr. HOUGHTON. Mr. Speaker, I am
not going to support this bill. I do not
believe it is right. I think court-strip-
ping is wrong. I do not think it is
sound; and frankly, I do not think it is
going to work. How are we going to re-
solve the issue between States?

I used to be in business, and Congress
could have passed a law in the 1950s
when the civil rights issue was heating
up that would have prohibited any
challenges to the segregated businesses
that existed all around me. There never
would have been a civil rights law,
never would have been a Brown v.
Board of Education.

I voted for the Defense of Marriage
Act. It defines marriage for a Federal
purpose as a legal union between one
man and one woman, and that is good
enough for me.

Mr. NADLER. Mr. Speaker, I yield
such time as she may consume to the
distinguished gentlewoman from Wis-
consin (Ms. BALDWIN) to close on our
side.

(Ms. BALDWIN asked and was given
permission to revise and extend her re-
marks.)
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Ms. BALDWIN. Mr. Speaker, with
this bill, we face no less than the spec-
ter of a sign posted on the Federal
courthouse door which reads, ‘‘You
may not defend your constitutional
rights in this court; you may not seek
equal protection here; you may not pe-
tition your government for redress
here.” Today, the ‘‘you” is gay and les-
bian American citizens, but who will be
next?

Today, the House is considering leg-
islation that were it to become law
would do grave damage to our Repub-
lic.

I strongly oppose H.R. 3313 and urge
all Members to vote against this legis-
lation, and I urge the Members of the
majority to reconsider this extreme
and radical approach to addressing the
issue of same-sex marriage and their
concern about so-called judicial activ-
ism. Enacting court-stripping legisla-
tion would seriously undermine the
faith of the American people in this
Congress, in the courts, and in the
principles of separation of powers.

When writing the Constitution, our
Founders wisely decided that the best
way to secure our freedoms and lib-
erties was to establish three coequal
branches of government: the Congress,
the executive, the Supreme Court; and
these three branches of government
would have different, but overlapping,
authorities to ensure that each branch
is subject to the checks and balances.
Not only will there be times that they
will be in disagreement about a par-
ticular issue or law; the structure of
the Constitution makes these conflicts
inevitable.

It is a terrible mistake to strip one
branch of government from its involve-
ment in evaluating particular laws,
and this is so particularly true when
considering the courts whose constitu-
tional and historic role has been to de-
fend our liberties.

Once court-stripping, this door be-
comes open, where will it stop? Will
this language be added to legislation
on issues of abortion, guns, prayer,
school choice, affirmative action? How
about the USA PATRIOT Act? I sus-
pect this is just the tip of the iceberg.

The late Senator Barry Goldwater, a
stalwart conservative, said about pre-
vious court-stripping attempts in this
Congress that it is a frontal assault on
the independence of Federal courts and
a dangerous blow to the foundations of
a free society. I urge my colleagues to
reject this unnecessary, unconstitu-
tional and unwise legislation.

Mr. Speaker, today the House is considering
legislation that, if it were to become law, would
do grave damage to our Republic. | strongly
oppose H.R. 3313 and urge all members to
vote against this legislation. | urge the mem-
bers in the majority to reconsider this extreme
and radical approach to addressing the issue
of same sex marriage and their concerns
about so-called judicial activism. In fact, “court
stripping” is a bad idea in any form. The con-
sequences of enacting H.R. 3313 far exceed
the stated objective of the majority and would
seriously undermine the faith of the American
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people in this Congress, in the courts, in the
principle of separation of powers, and in the
notion of checks and balances.

When writing the Constitution, the founders
wisely decided that the best way to secure our
freedom and liberties was to establish 3 co-
equal branches of government—the Congress,
the Executive and the Supreme Court. These
3 branches of government have different but
overlapping authorities to ensure that each
branch is subject to checks and balances. Not
only will there be times that they will be in dis-
agreement about a particular issue or law, the
structure of the Constitution makes these con-
flicts inevitable.

In my home State of Wisconsin, our State
university, the University of Wisconsin, dedi-
cates itself to the proposition that through
“continual and fearless sifting and winnowing”

. . “the truth can be found.” In the context
of our laws, this sifting and winnowing occurs
at many points in the process. In Congress,
we hold hearings, markups, and floor votes
and we offer amendments, we hold con-
ference committees and we issue reports. The
Executive proposes legislation, engages in
public debate, signs and vetoes legislation.
The Court then interprets, evaluates, settles
disputes and invalidates laws based on bed-
rock principles enshrined in our Constitution.
Yes, this process can be slow, frustrating, and
messy at times. But, it is through the process,
which includes the court, that we sift and win-
now our laws to improve them and ensure
they are fair and just for all Americans.

It is a terrible mistake to try to strip one
branch of government from its involvement in
evaluating particular laws. This is particularly
true when considering the courts, whose con-
stitutional and historic role is to defend our lib-
erties.

Fortunately for our citizens, it is my belief
that H.R. 3313 is unconstitutional and, if it
ever becomes law, will ultimately be invali-
dated. However, we should defeat this bill
today, no matter what.

Mr. Speaker, during the Judiciary sub-
committee on the constitution’s hearing on this
issue on June 24, the majority and minority
each invited legal scholars to address the
questions: “Can Congress do this?” and
“Should Congress do this?” On the former
question, the 2 witnesses disagreed, although
even the majority witness, Professor Martin H.
Redish of Northwestern University, noted that
“Congress quite clearly may not revoke or
confine Federal jurisdiction in a discriminatory
manner.” But on the latter question, “Should
Congress do this?” the legal scholars agreed
that we should not.

Let me quote Professor Redish’s testimony
on this question because it is compelling: “I
firmly believe that Congress should choose to
exercise this power virtually never.” There has
long existed a delicate balance between the
authority of the Federal judiciary and Con-
gress, and the exclusion of substantively se-
lective authority from all Federal courts seri-
ously threatens that balance.”

Once the “court stripping” door is open,
where will it stop? Will this language be added
to legislation on the issue of abortion, guns,
prayer, school choice, affirmative action? How
about the USA PATRIOT Act? | suspect that
this is just the tip of the iceberg.

Like the FMA, the Marriage Protection Act is
not needed. DOMA remains the law of the
land and its constitutionality has not been suc-
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cessfully challenged in any United States
court. Congress must tread lightly when trying
to modify the important doctrine of separation
of powers that is the basis for our government.
The late Sen. Barry Goldwater (R-AZ), a stal-
wart conservative, said about previous court
stripping attempts that “frontal assault on the
independence of the Federal courts is a dan-
gerous blow to the foundations of a free soci-
ety.” | urge you to reject this unnecessary, un-
constitutional and unwise legislation.

Mr. Speaker, with this bill, we face no less
than the specter of a sign posted on the Fed-
eral court house door which reads, “you may
not defend your constitutional rights in this
court, you may not seek equal protection here,
you may not petition your government for re-
dress here.” Today, the “you” is gay and les-
bian American citizens. Who will it be next?

Mr. SENSENBRENNER. Mr. Speak-
er, has the time for the minority ex-
pired?

The SPEAKER pro tempore (Mr.
GILLMOR). The time has expired on the
minority side.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield myself the balance of the
time.

The SPEAKER pro tempore. The gen-
tleman is recognized for 5 minutes.

Mr. SENSENBRENNER. Mr. Speak-
er, I believe that this debate has ful-
filled the majority leader’s admonition
that the debate be civil. There are
strongly held positions on both sides of
this question, and I think that both of
them have been very well articulated
during the course of this debate.

I firmly believe that this bill is not
only constitutional but it is also wise
and necessary to prevent court deci-
sions from further tearing apart the
fabric of our society.

Forty-two years after the Supreme
Court decided Marbury v. Madison, the
court in the case of Cary v. Curtis in
1845 upheld the regulation of the judi-
cial power by the Congress, and I would
like to quote from that decision: ‘‘De-
pendent for its distribution and organi-
zation, and for the modes of its exer-
cise, entirely upon the action of Con-
gress. To deny this position would be
to elevate the judicial over the legisla-
tive branch of the government, and to
give to the Federal judiciary powers
limited by its own discretion merely.”

This bill attempts to limit the power
of the Federal judiciary to export the
decision of a divided court in Massa-
chusetts to the other 49 States which
do not have laws granting marriage li-
censes to same-sex individuals.

The people who have been arguing
against this bill, Mr. Speaker, seem to
think that the State courts are second-
class courts, but we believe that they
are equally capable of deciding Federal
constitutional questions. Nothing in
H.R. 3313 denies the right of a same-sex
couple married in Massachusetts to file
a petition in State court to have that
license and that marriage recognized
within that State, and the State courts
are perfectly capable of making that
determination.

Somehow my colleague from Wis-
consin says that this bill slams the
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door of the Federal courthouse to peo-
ple who wish to exercise their constitu-
tional rights. Well, I spent a lot of time
in Madison as a law student and as a
State legislator, and the current Fed-
eral courthouse is just a few blocks
away from the Dane County Court-
house, and there are judges there that
will have all the jurisdiction they need
to adjudicate the claims that the gen-
tlewoman from Wisconsin was talking
about, and those judges I think are per-
fectly capable of adjudicating those
claims, notwithstanding the lack of
confidence on the part of some of the
people who have been arguing against
this bill.

The real issue is the issue of mar-
riage, and marriage is the foundation
upon which any civilized society has
been based, long before the United
States of America was established and
the Constitution was ratified in 1789.

Marriage is under attack as a result
of the 4 to 3 decision of the supreme ju-
dicial court of Massachusetts. This bill
does not affect what Massachusetts
does with that decision.

Under this bill, it will be the legisla-
ture and the voters and the judges in
Massachusetts, should they change
their mind, that will determine wheth-
er that 4 to 3 decision stands; but what
this bill will do is to prevent the export
of that Massachusetts decision to the
other 49 States that do not allow mar-
riage licenses to be issued to same-sex
couples.

I sincerely doubt that when James
Madison wrote the Constitution and
when the legislatures of the 13 States
at that time ratified the Constitution
that they ever dreamed that the Fed-
eral judiciary would be used to have a
decision that has been made in a single
State become national policy.

The way we prevent that from be-
coming national policy is by passing
this bill. T urge an “‘aye’ vote.

Mr. HASTINGS of Florida. Mr. Speaker, this
morning’s papers carry, among others, the fol-
lowing stories:

—The New York Times reports that “The 9/
11 Commission is Said to Sharply Fault Role
of Congress”.

—The L.A. Times has a story titled, “The
State Department Seeks Shift in Iraq Effort”.

—The Sun Sentinel reports that the Amer-
ican death toll in Iraq has reached 900.

—The Washington Post covers military re-
cruitment, concluding that the pool of future
recruits has dwindled to its lowest level in
three years.

—And, all these papers and others have
stories on the poor shape of the economy and
the hardships that the American people are
facing.

So, | ask: don’t we have better things to
deal with two days before going into recess. Is
there any sense of responsibility in this Re-
publican Congress?

This bill, more than anything else, is about
the politics of a national election. The White
House political machine is in full gear, playing
to the lowest denominator to reinvigorate the
xenophobic and intolerant wing of the Repub-
lican Party.

Recognizing that they lack the votes to pass
the discriminatory Federal Marriage Amend-
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ment, the Republican House leadership is now
focusing on slamming shut federal courthouse
doors to gay and lesbian Americans.

This bill is at its core a bar on redress for
violations of fundamental rights. If Congress
by statute can end run the Bill of Rights, no
rights to liberty, due process, or equality under
the law are safe. Further, it would set the ter-
rible precedent of barring citizens from chal-
lenging government infringement of funda-
mental rights in federal court.

For more than 200 years the federal judici-
ary has been a check on legislative and exec-
utive action. By eliminating an entire subject
from the courts’ jurisdiction, this legislation
threatens to upset the delicate balance be-
tween the branches of the federal government
that has served our nation well. Indeed, pas-
sage of this legislation would represent one of
the broadest attacks on the separation of pow-
ers in American history.

Once again, it's proven that the most un-
popular and vulnerable members of society
are all too often the first targets of government
repression. But once the federal courthouse
door has been slammed shut to one group, it
won’t be long before others are similarly ex-
cluded.

| am reminded of an incisive quote by Holo-
caust survivor Ellie Wiesel. He said,

“They came first for the communists, and
I didn’t speak up because I wasn’t a com-
munist. Then they came for the Jews, and I
didn’t speak up because I wasn’t a Jew. Then
they came for the trade unionists, and I
didn’t speak up because I wasn’'t a trade
unionist. Then they came for the Catholics,
and I didn’t speak up because I was a protes-
tant. Then they came for me, and by that
time no one was left to speak up.”

| am here to strongly oppose this legislation.

| can remember of one other group in Amer-
ica that had to wander every county court-
house in the country to try to vindicate their
rights under the Federal Constitution.

Blacks have experienced the injustice,
abuse, and disgrace that the Republican Party
is promoting with this bill. For example, after
the Supreme Court's 1954 Brown v. Board of
Education decision that school segregation
violated the Constitution, racist lawmakers furi-
ously sought to exempt federal courts from rul-
ing on public education laws.

| became a public servant with the express
mission of preventing one of the worst chap-
ters of American history from repeating itself.

Therefore, | oppose this rule and the under-
lying bill, and ask—beg—my colleagues to act
responsibly and protect the constitution by vot-
ing no.

Ms. SCHAKOWSKY. Mr. Speaker, | rise
today in opposition to H.R. 3313, the so-called
Marriage Protection Act. This bill would ex-
pressly forbid the federal courts, including the
Supreme Court, from hearing cases on a Con-
stitutional matter. That not only sounds absurd
to me, but I'm sure it confuses American Gov-
ernment students across the country who are
learning every day about our system of checks
and balances and the role of the courts in our
country.

But this bill not only violates the principle of
separation of powers, it also grossly violates
our equal protection and due process rights.
This bill singles out a group of people who
simply want to live in peace with the person
they love and denies them access to the
courts in order to fight for equal rights. If we
pass this bill, then | wonder who is next—what
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group of people is next on the target list for
being singled out and denied rights?

It strikes me that this bill is yet another ex-
ample of how the Republican leadership in
this country simply changes the rules when
things aren’t going their way so that the out-
come will shift in their favor, regardless of the
effects on our civil rights. We've seen votes
held open for hours and funding cut off for
popular and critical programs just so the Re-
publican leadership can have their way. And,
in this case, the Republican leadership is will-
ing to go so far as to change the Constitu-
tional rules and principles that we have lived
by for centuries—the guarantee that any group
or individual who feels their rights have been
violated can go to court to seek redress—in
order to protect a law that we passed eight
years ago. This is simply unacceptable, and |
urge my colleagues to vote no on H.R. 3313.

Ms. DEGETTE. Mr. Speaker, | rise in oppo-
sition to H.R. 3313, the so-called “Marriage
Protection Act.”

| was really tempted to offer an amendment
mandating that every Member of Congress
watch “School House Rock” before they are
allowed to cast another vote. If you have kids,
you are probably familiar with School House
Rock. It is the old, ever-popular kids show that
explains how American government works. It
imparts information on basic civics in fun and
easy to understand terms, for example, how
there are three branches of government that
provide the check and balances that are the
bedrock of our country.

But then | decided that, although more of
my colleagues than | ever believed possible
desperately need this sort of basic primer on
government, it didn’t seem fair to waste Mem-
bers’ time, like our time is being wasted today
as we are forced to debate and vote on this
utterly absurd piece of legislation.

Our Founding Fathers established clear
separation of powers between the three
branches of government. Rep. HOSTETTLER
and the Republican leadership are trying to
dictate to our formerly independent judiciary
what cases it can or cannot consider. This is
a court-stripping measure that could lead to
Congress’s removal of the courts’ jurisdiction
any time a controversial measure might come
before the federal bench.

The Hostettler bill would ban any federal
court, including the Supreme Court, from hav-
ing jurisdiction over challenges to the Defense
of Marriage Act. This would mark a nearly un-
precedented effort by one independent branch
of the federal government, the Congress, to
limit the jurisdiction of the judiciary branch.

This is the Republican leadership’s last ditch
effort to get a vote on gay marriage in the
House to effect the election this fall. We are
considering legislation to pre-empt an action
that has not taken place. The Defense of Mar-
riage Act, which passed in 1996, is not being
challenged. This is a cop out, not a com-
promise. They know they don’t have the votes
on the Federal Marriage Amendment so they
are grasping at straws.

In Federalist Paper 78, Alexander Hamilton
defended the need for an independent judici-
ary. As the only branch of the federal govern-
ment not swayed by campaigning, Hamilton
asserted that it was the branch best able to
protect the Constitution from political meddling
by the Congress or the President. He also
foresaw just the type of action being at-
tempted by Republicans in Congress today,
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warning “. . . there is no liberty, if the power
of judging be not separated from the legisla-
tive and executive powers.

If this bill, by some miracle were actually to
be signed into law, and by an even bigger mir-
acle, was not immediately overturned because
of its blatant unconstitutionality, it would be a
horrible precedent in preventing the most
basic redress available to the American peo-
ple.

Imagine bill after bill being passed in Con-
gress, with the same language tacked on at
the end saying that once this law passes it
can never be challenged in the federal courts,
including the Supreme Court. Today the issue
is gay marriage, but tomorrow the issue could
be anything.

This bill is incredibly short-sighted and it
goes against the very principles that so many
of its supporters purport to honor as public
servants. It really would be laughable if it
weren’t so scary.

| urge a “no” vote on this ridiculous, uncon-
stitutional and frankly un-American bill.

Mr. BEREUTER. Mr. Speaker, this Member
voted for the Defense of Marriage Act
(DOMA), P.L. 104-199, which defines mar-
riage as “a legal union between one man and
one woman as husband and wife” and a
spouse as “a person of the opposite sex that
is a husband or a wife.” It allows each state
to determine if it will recognize the same sex
marriages sanctioned by other states. Also, it
is this Member’s view that the legal approval
of same-sex marriages is not in the public in-
terest—as contrasted with legislation author-
izing civil unions between two people of the
same sex. In short, that means this Member
opposes same-sex marriages and believes
that the Massachusetts Supreme Judicial
Court’'s decision was both ill-advised and
harmful.

However, | believe that attempting to strip
the jurisdiction of the U.S. Supreme Court to
possibly consider this issue is a rather extraor-
dinary step that is an unfortunate and even
dangerous precedent for future attempts to
justify stripping the jurisdiction of the U.S. Su-
preme Court on other controversial societal
issues. Therefore, this Member voted “no” on
H.R. 3313. The rights of the minority must be
protected from inappropriate use of power by
a majority, and the Supreme Court sometimes
is the final protector of the minority; stripping
the court of jurisdiction gradually by legislative
action will disturb the necessary checks and
balances established in the U.S. Constitution.

This Member makes this statement fully ac-
knowledging that judicial activists in both the
Federal Government and state governments
sometimes badly abuse their position as was
the case with the Massachusetts Supreme Ju-
dicial Court.

Ms. MCCOLLUM. Mr. Speaker, | rise today
in strong opposition to H.R. 3313, the Mar-
riage Protection Act. This dangerous bill would
severely undermine our constitutional checks
and balances and set a precedent that under-
mines the independence of the federal judici-
ary.
)I/?epublicans in Congress and the Bush Ad-
ministration know their domestic and foreign
policies are failing—so they are changing the
subject. The war in Iraq is a quagmire. Our
schools under funded. Our seniors are without
the prescription drugs they need and millions
of Americans are without jobs.

Despite the many challenges facing our na-
tion, the Republicans have chosen to ignore
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the real needs of the American people. In the
process, they are hijacking our constitutional
checks and balances and advancing an ex-
treme right-wing agenda.

For years, key decisions by the courts on
the social issues of the day, including school
prayer, busing, abortion and the Ten Com-
mandments, have been followed by Repub-
lican court-stripping bills to remove the court’s
authority to hear challenges to such important
cases. The Marriage Protection Act is just an-
other example of a power grab that extends
Republican control from the White House to
Congress to the federal judiciary.

This attack on the Judicial Branch’s author-
ity to hear cases based on Legislative and Ex-
ecutive actions is in fundamental contrast to
the spirit of our democracy and the U.S. Con-
stitution. Appropriately, most legal scholars
have agreed that even if this bill was to be-
come law, it would be unconstitutional. The
fact that this legislation has advanced far
enough to warrant a vote in the full U.S.
House should raise alarm to the extent the
Republican Majority will go to advance their
right wing agenda.

This legislation should be defeated. The
House must send a strong message that we
reaffirm our constitutional system of checks
and balances between the three branches of
government, and we support the basic, civil
rights of all Americans—regardless of age,
gender, race or sexual orientation. We have a
responsibility to protect the Constitution, not
render it unnecessary.

Mrs. BONO. Mr. Speaker, | rise against
H.R. 3313, the Marriage Protection Act, not
because | seek to promote gay marriage but
because | believe this bill fails to pass con-
stitutional muster.

Perhaps it is for this reason that Congress
has never enacted legislation to prohibit all
federal courts, including the Supreme Court,
from hearing cases on constitutional matters.
It is not within the interest of this institution to
begin this practice now. This path can only
lead us towards a slippery slope with no clear
end in sight.

| understand there are strong feelings on
the issue of gay marriage on either side of the
debate. |, for one, strongly believe in the sanc-
tity of marriage and that marriage is between
one man and one woman. But what this bill
does is preclude even the ultimate arbiter of
the United States legal system, the Supreme
Court, from reviewing a constitutional matter.
In fact, under this bill, even those who would
seek to overturn a state’s gay marriage law
would not be able to appeal to the Supreme
Court.

Certainly, Congress has stripped statutory
questions, like tree cutting, from federal
courts. But none of these issues have fallen
upon constitutional grounds. Even the non-
partisan Congressional Research Service
maintains that “We are not aware of any
precedent for a law that would deny the infe-
rior federal courts original jurisdiction or the
Supreme Court of appellate jurisdiction to re-
view the constitutionality of a law of Con-
gress.”

However, | strongly believe in the concept of
“checks and balances.” Rest assured, should
a federal court begin to exercise judicial activ-
ism that hijacks the powers of the other two
branches, it is up to those branches of govern-
ment to check the judicial branch and bring it
back into balance. But this isn’t the case here.
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In fact, one could question whether or not
Congress, with this bill, would encroach upon
the powers of the Supreme Court in having
the final say.

As of today, our system of “checks and bal-
ances” is working. Until this environment
changes or breaks down, the most positive ac-
tion Congress can take is to let the system
work.

Mr. SHAYS. Mr. Speaker, | oppose H.R.
3313, legislation which would prevent our
courts from ruling on the constitutionality of
the Defense of Marriage Act.

| value our justice system and place great
faith in the ability of our courts to ensure the
laws we pass are constitutional. The bottom
line is, taking the federal courts out of the
process by specific legislation is not an appro-
priate remedy for any issue.

| am sensitive to my colleagues and con-
stituents who oppose gay marriage. But we
cannot deny Americans the constitutional
rights to which they are entitled and ignore
two centuries of judicial precedent, in order to
address an issue that should be decided by
the states.

| strongly oppose H.R. 3313 and urge my
colleagues to do the same.

Ms. HARMAN. Mr. Speaker, in July of 1996,
| stood on the House Floor and spoke in op-
position to the Defense of Marriage Act. Eight
years later, here | am again, standing in oppo-
sition to another attempt to divide this nation
in an election year and ostracize some of our
citizens. Only this time, we’re going even fur-
ther. This time, we are considering legislation
that would, for the first time in our Nation’s
history, seek to exclude a specific group of
people from access to the federal court sys-
tem.

The fact that we are having this debate at
this time is as shameful as the debate itself.
Our Nation faces many pressing and critical
problems: the size of the Federal deficit and
its effect on our international competitiveness;
threats from rogue nations and terrorists; and
an intelligence system that is in desperate
need of repair, to name a few. Yet, rather than
focusing our energy on protecting our citizens,
Congress is debating of a resolution that
would take away the rights of some Ameri-
cans.

There are three really good reasons to vote
against H.R. 3313. It's unconstitutional, it dis-
criminates against some Americans, and, for
those of you who supported DOMA, it will
muddle the definition of marriage and under-
mine the stated intent of DOMA.

Eight years ago, | warned that the Defense
of Marriage Act was an unconstitutional solu-
tion in search of a problem. With the measure
we are considering today, my colleagues on
the other side of the aisle have out-done
themselves. H.R. 3313 is the mother of all un-
constitutional legislation.

The bill strips the U.S. Supreme Court’s
original jurisdiction over cases where a state is
a party in a DOMA dispute. Original jurisdic-
tion is conferred on the Supreme Court by the
Constitution, not by Congress.

Second, this bill is overtly discriminatory. If
it were enacted into law, Congress would, for
the first time in U.S. history, block a specific
group of Americans—same-sex couples and
their children—from having full access to the
federal court system. It is unconscionable that
we would even consider legislation to deny
ANY American the right to seek justice
through our federal court system.
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Finally, we were told that the intent of
DOMA was to preserve the traditional defini-
tion of marriage. Now we are considering leg-
islation that would make each of the 50 state
supreme courts the final authority on the con-
stitutionality of DOMA. This will create a
patchwork of state laws on the recognition of
marriage, and muddle its definition. Those
who support this bill can no longer hide behind
the states’ rights or the marriage preservation
argument. This measure reveals the clear in-
tent of its drafters—to deny certain individuals
equal treatment under the law.

| urge my colleagues to stand up and reject
this divisive, untimely, and likely unconstitu-
tional bill.

Mr. OBERSTAR. Mr. Speaker, | rise today
in opposition to the so-called Marriage Protec-
tion Act (H.R. 3313). This bill, contrary to its
title, has nothing to do with protecting the insti-
tution of marriage. This bill is, in fact, an all-
out assault on the U.S. Constitution and our
entire system of government. H.R. 3313 has
monumentally perilous implications for three
basic principles of our democracy—equal pro-
tection, due process, and the separation of
power between the three branches of govern-
ment.

This bill discriminates against one class of
people, homosexuals, by saying they cannot
challenge a law in federal court to determine
whether their fundamental rights have been
violated. This bill would enable any future ma-
jority in Congress to draft laws that would dis-
criminate against any class of people or mi-
nority group, and which would then be insu-
lated from a challenge in federal court.

As delineated in the Constitution, the sepa-
ration of powers doctrine represents the fun-
damental principle that our federal government
consists of three basic and distinct functions,
each of which must be exercised by a different
branch of government, so as to avoid the arbi-
trary or excessive exercise of power by any
single ruling body. Through this structure, the
Framers of the Constitution sought to create
an effective, interdependent governmental sys-
tem which would limit the power vested in any
one branch. H.R. 3313, if enacted, would un-
dermine our system of checks and balances,
which was carefully crafted by our Founding
Fathers to ensure that none of the three arms
of government could encroach upon another,
or impose its will unilaterally upon the public.

One element of the checks and balances
system is the principle of judicial independ-
ence, which is so crucial to maintaining our
unique democratic system. The Supreme
Court’s role (under the 1803 case of Marbury
v. Madison) is as the final authority on the
constitutionality of federal laws. By passing
H.R. 3313, Congress would arbitrarily usurp
the Supreme Court’s power and rightful pur-
pose by appointing itself as both maker and
arbiter of the law.

In 1937, President Franklin Delano Roo-
sevelt sent to Congress a bill to reorganize the
federal judiciary, which was motivated by the
consistent opposition that his New Deal legis-
lation had been encountering in the lower fed-
eral courts and the Supreme Court. By in-
creasing the number of judges on the Su-
preme Court, President Roosevelt hoped to
change the balance of opinion of the court.
President Roosevelt’s proposal met with fiery
opposition in Congress—even by those who
supported his New Deal policies. Simply put,
whether the underlying intent of a legislative
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initiative is good or bad, if it subverts the Con-
stitution and destroys the independence of the
judiciary, it should be defeated.

Over the years, notable conservatives have
spoken out against similar court stripping pro-
posals. For example, in 1985, Senator Barry
Goldwater stated, “What particularly troubles
me about [court stripping proposals] is that |
see no limit to the practice. There is no clear
or coherent standard to define why we shall
control the Court in one area but not another.
The only criterion seems to be that whenever
a momentary majority can be brought together
in disagreement with a judicial action, it is fit-
ting to control the federal courts.”

Goldwater also said “those who seek abso-
lute power . . . are simply demanding the
right to enforce their own version of heaven on
earth, and let me remind you they are the very
ones who always create the most hellish tyr-
anny. Absolute power does corrupt and those
who seek it must be suspect and must be
stopped.”

During the debates on the adoption of the
Constitution, its opponents repeatedly charged
that the Constitution as drafted would open
the way to tyranny by the central government,
and they demanded a “bill of rights” that
would spell out the immunities of individual
citizens. The ten amendments to the Constitu-
tion, which were enumerated in 1789, have
since been expanded to include other demo-
cratic principles.

The Equal Protection Clause of the 14th
amendment prohibits states from denying any
person within its jurisdiction the equal protec-
tion of the laws. The question of whether the
equal protection clause has been violated
arises when a state grants a particular class of
individuals the right to engage in activity yet
denies other individuals the same right.

Another fundamental principle which is men-
tioned in the 5th and 14th amendments, due
process, requires that the procedures by
which laws are applied must be evenhanded,
so that individuals are not subjected to the ar-
bitrary exercise of government power. In his
1961 dissenting opinion in Poe v. Ullman, Jus-
tice Harlan stated, “[tlhe guaranties of due
process, though having their roots in Magna
Carta’s ‘per legem terrae’ and considered as
procedural safeguards ‘against executive usur-
pation and tyranny,” have in this country ‘be-
come bulwarks also against arbitrary legisla-
tion.””

Indeed, this bill, if enacted, has implications
that will haunt this body and our entire nation
for years to come. Our Founding Fathers, by
setting up our government with checks and
balances, sought to protect the future of our
democracy from the tyranny of the majority.
Thomas Paine, in “The Rights of Man” said
“every age and generation must be as free to
act for itself in all cases as the age and gen-
erations which proceeded it. The vanity and
presumption of governing beyond the grave is
the most ridiculous and insolent of all tyr-
annies. . . . That which may be thought right
and found convenient in one age may be
thought wrong and found inconvenient in an-
other. In such cases, who is to decide, the liv-
ing or the dead?”

In earlier days, narrow-minded legislators
have advocated court-stripping to fight policies
they opposed, such as desegregation, but
those efforts have always been defeated by
sensible, rational lawmakers. No other Con-
gress has passed a law that totally eliminates
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the federal courts’ ability to review the con-
stitutionality of a federal law. | pray that this
108th Congress will not be the first.

Mr. ETHERIDGE. Mr. Speaker, | oppose
this bill because it sets a dangerous precedent
and upsets the delicate balance of power that
is the heart of our Constitutional democracy.
For more than 200 years, America has flour-
ished under the Constitution of 1789 because
the Framers successfully erected a system of
checks and balances that assigned to the
courts the task of interpreting the laws. This
bill would upset that balance by intruding on
that process and stripping from the courts the
powers set forth by our Founding Fathers.

The implications of this precedent are very
serious and go well beyond the boundaries of
the current debate. If Congress passes H.R.
3313, what is to stop this Congress or a future
Congress from stripping the courts of the duty
to hear cases involving gun ownership, the
death penalty, property rights, or any other
controversial issue? Nothing. And this dan-
gerous precedent would only encourage Con-
gress to undertake such meddling. The notion
that this Congress, which cannot even pass a
budget or the appropriation bills needed to
keep the government running, has better judg-
ment on Constitutional matters than Thomas
Jefferson, James Madison and John Marshall,
is ludicrous.

Mr. STARK. Mr. Speaker, | rise in outraged
opposition to H.R. 3313, the So-Called “Mar-
riage Protection Act.” This blatantly unconsti-
tutional piece of legislation speaks volumes
about the uncontrollable homophobia of the
Republican Party and its desperation to
change the subject from the quagmire in Irag.

The Republicans’ fear of the Federal courts
is somewhat surprising. The Supreme Court,
after all, despite occasionally tempering the
Republicans’ hatred of minorities, immigrants,
the accused, and others who have the gall to
insist on their Constitutional rights, has been
pretty good to the Republican Party. It gave
them the President they wanted and has given
them great leeway to run roughshod over the
environment and the disabled in the name of
States’ rights.

Most legal experts agree that this Court
would likely uphold the Defense of Marriage
Act, and yet the Republicans would rather set
a new, frightening precedent of letting 50 dif-
ferent State courts be the final arbiters of our
laws. They prefer that State judges, rather
than Federal judges confirmed by the Senate,
make Constitutional law.

Thankfully, the right wing wasn’t in control of
the Republican Party back when desegrega-
tion and Miranda warnings were before the
courts, as there were court-stripping proposals
on those subjects, too. They would never think
of passing a bill today barring African Ameri-
cans from seeking the protection of Federal
courts, but sadly, gay and lesbian Americans
incur their wrath over everything from the
breakdown of the family to the continued in-
ability of the Red Sox to win the World Series.
Their delusion would be funny if it weren’t so
reckless and harmful.

Mr. Speaker, this bill is all about re-directing
blame. Everyone here realizes that if Con-
gress could just pass whatever laws it wanted
and throw in a line to keep them from being
held unconstitutional, our Constitution and our
Separation of Powers would be rendered
meaningless. So let’s just admit what this is
really about: changing the subject from Iraq
and attacking defenseless Americans.
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Shame on any Member of this body who will
trample on our Constitution just to score a few
political points. If the Oath we all took to “sup-
port and defend the Constitution of the United
States” means anything to you, you will “No”
on this election-year ploy.

Mr. UDALL of Colorado. Mr. Speaker, it is a
cliché to say that there is no perfect legisla-
tion. But, to use another cliché, this bill seems
to be an exception that proves that rule—be-
cause it is not only perfectly unnecessary but
also a perfectly bad idea.

The bill seeks to prevent any Federal
court—including the U.S. Supreme Court—
from deciding “any question pertaining to the
interpretation of, or the validity under the Con-
stitution” of the part of the “Defense of Mar-
riage Act” (DOMA) that says no State is re-
quired to give legal recognition to a same-sex
relationship that is treated as a marriage
under the laws of any other State. It also is in-
tended to prevent any Federal court review of
the constitutionality of this bill itself.

That would mean that the State courts alone
would have the power and responsibility for in-
terpreting two Federal laws. | cannot support
that.

My opposition does not mean | think State
court judges are not qualified to decide such
questions. | have very high regard for their
ability and for the vital role that the States and
their courts play in our Federal system.

But | have an even higher regard for the
fact that each State is a part of a greater
whole—of the United States—which make up
one nation, based on the principles of “liberty
and justice for all,” in the words of the Pledge
of Allegiance.

And this bill directly attacks that national
unity, seeking to replace it with a system in
which each of the 50 State supreme courts
would be the final authority on important ques-
tions involving relations between the States
and between the Legislative and Judicial
branches of the Federal Government.

This is not only unnecessary—no court,
State or Federal, has ruled on DOMA—but
both possibly unconstitutional and definitely
dangerous.

| say possibly unconstitutional because the
Judiciary Committee’s report and today’s de-
bate show there are strong disagreements
about the constitutionality of the bill, even
among Members with much greater legal ex-
pertise than | can claim.

But while its constitutionality seems doubtful
at best, | have no doubt about the bill's dan-
gers and | am convinced that whether or not
it is constitutional, it should be rejected.

In reaching that conclusion, | find myself in
agreement with our former colleague, the gen-
tleman from Georgia, Bob Barr.

In a letter of July 19th, Mr. Barr notes the
potential for the “chaotic result” of “50 dif-
ferent interpretations reached by State su-
preme courts, with no possibility of the U.S.
Supreme Court reversing any incorrect inter-
pretation” of the Federal laws involved.

But he then goes on to say that the “prin-
cipal problem” with the bill is even worse:
“H.R. 3313 will needlessly set a dangerous
precedent for future Congresses that might
want to protect unconstitutional legislation
from judicial review. . The fundamental
protections afforded by the Constitution would
be rendered meaningless if others follow the
path set by H.R. 3313.”

| completely agree with than analysis. And
Mr. Barr and | are not alone in that view. In
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more or less the same terms, it is echoed by
many others, including the Leadership Con-
ference on Civil Rights, the Mexican-American
Legal Defense and Educational Fund, Legal
Momentum, and the Human Rights Campaign.

Of course, this bill does have its supporters,
and in fact may attract a majority when we
vote today. But if today there is a majority for
putting DOMA beyond Federal judicial review,
tomorrow there may be a different majority
with a different idea of what legislation should
be given such status.

Will tomorrow’s majority want to protect fu-
ture gun-control laws from the judges who
struck down the Gun-Free School Zones Act?
Or will they want to prohibit the Federal courts
from ruling on such matters as State immunity
from certain lawsuits? Or might they seek to
reverse Roe v. Wade or some other Supreme
Court decision by passing a new law and pro-
hibiting the courts from reviewing it?

None of us can know the answers to those
questions, because nobody knows what the
future holds. But | am convinced that what we
do today could shape the future in ways that
could undermine the checks of the balances of
the constitution and thus weaken the restraints
on legislative power that protect the liberties of
all Americans.

And because | think it would be profoundly
unwise to risk so much on such a radical ex-
periment, | will vote against this bill.

Mr. BARRETT of South Carolina. Mr.
Speaker, marriage goes to the heart of our
families and our society. My home State of
South Carolina is one of at least 42 States
that have laws on the books defining marriage
as the union of a man and a woman. These
laws were passed by the State legislature;
those elected to represent the views of their
constituents. My constituents contact me on a
daily basis about this one issue more than any
other issue. They want me to ensure marriage
between a man and a woman is preserved.

Yet some in this country, elected by no one,
believe they have the right to supercede the
wishes of my constituents and the constituents
of other members here today.

| respectfully disagree. | believe the only
way to ensure court action does not override
State law is for the House and Senate to take
action. | thank Mr. HOSTETTLER for bringing
this legislation to the floor of the people’s
house for debate, it is time we, as elected offi-
cials, have an opportunity to give a voice to
our constituents’ concerns.

Mr. Speaker, | urge my colleagues in the
House to vote in favor of H.R. 3313, the Mar-
riage Protection Act and protect the sanctity of
marriage.

Ms. WATSON. Mr. Speaker, | rise in very
strong opposition to H.R. 3313, the so-called
“Marriage Protection Act,” a misnomer that
would make George Orwell smile. The fact is,
just like the Federal Marriage Amendment, this
Court Stripping bill is unnecessary, unwise,
and serves as litle more than a distraction
from the many urgent matters facing our Na-
tion.

Like the Federal Marriage Amendment, the
Court Stripping bill is not needed. The De-
fense of Marriage Act remains the law of the
land and its Constitutionality has not been
overturned in any United States court. Further-
more, H.R. 3313 is a grave threat to the pro-
tection and enforcement of civil rights laws,
and will erase decades of social progress all
in the name of “marriage protection.”
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Historically, the judicial branch has often
been the sole protector of the rights of minor-
ity groups against the will of the popular ma-
jority. Cases such as Brown v. Board of Edu-
cation come to mind. The Court Stripping bill
would deny the courts the ability to hear chal-
lenges to a legislation by a specific minority
group, in this case gays and lesbians, thus
creating a slippery slope where any law could
be subject to “courtstripping.”

This is a serious challenge to our funda-
mental system of checks and balances. The
Court  Stripping bill is the first, and
undoubtably NOT the last, effort by the Re-
publican Congress to hamstring an inde-
pendent Federal judiciary. This reckless bill
would take away even the Supreme Court’s
authority to decide on a Federal law.

Those who are advocating the Court Strip-
ping bill today use the argument of “judicial
activism” in Massachusetts and other States
as a justification. Make no mistake about it,
these same arguments were also advanced by
defenders of segregation in the South in re-
sponse to the Brown v. Board of Education
decision and other decisions such as Loving v.
Virginia that invalidated State anti-miscegena-
tion law.

There are so many issues that this Repub-
lican-controlled Congress has failed to ad-
dress. We don’t have a budget. We haven't
passed all of our appropriations bills we are
engaged in, with no end in sight, and our
economy has failed to generate the jobs nec-
essary to keep the GDP growing. Meanwhile,
this Republican Congress is taking up a divi-
sive, discriminatory, and completely unneces-
sary legislation just to appeal to their far right
base and to drive a wedge into this upcoming
election. It is cynical and simply dead wrong.

Mr. Speaker, | urge my colleagues to join
me in rejecting this hateful, unconstitutional,
and discriminatory legislation.

Mr. BUYER. Mr. Speaker, | rise in strong
support of H.R. 3313, the Marriage Protection
Act, introduced by my good friend and fellow
Hoosier Mr. HOSTETTLER.

In recent years, judicial activism has contin-
ued to attack the traditions that have defined
this Nation—our pledge of allegiance declared
unconstitutional—and now it seems that mar-
riage is its next target.

In 1996, Congress passed the Defense of
Marriage Act by a wide margin in this Cham-
ber and in the other body. | cosponsored the
Defense of Marrige Act. It was necessary to
pass the Defense of Marrige Act to preserve
the States their ability to decide for them-
selves how marriage is to be constituted within
their respective borders. To remind this body
of the definition of federalism seems elemen-
tary, but | fear that a lesson may be needed
for those who do not support this legislation.

The Defense of Marrige Act provides that
for Fedreal law, marrige shall mean the union
of one man and one woman. It further pro-
vides that the States do not have to recognize
alternative unions established in other States.
Since that time, 44 States of our Union have
passed laws that provide that marriage shall
consist only of the union of one man and one
woman. My State of Indiana has done so.

Now, traditional marriage is under attack
and the ability of States to protect traditional
marriage within their borders is threatened

. . threatened by the judicial branch.

The Marriage Protection Act, H.R. 3313, is
a further step to insure that States maintain
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the ability to define marriage within their bor-
ders and that States are not forced, against
the will of their citizens acting through their
elected State legislatures, to accept the con-
tortions of marriage legalized in other States.
H.R. 3313 would prohibit the lower Federal
courts and the Supreme Court from hearing
cases that arise under the Defense of Marrige
Act.

Congress has clear Constitutional authority
to establish the jurisdiction of the lower Fed-
eral courts. In Article Ill, Congress is given the
authority to establish the lower courts and to
define the appellate jurisdiction under the reg-
ulation of Congress. This is part of the checks
and balances that our Founding Fathers wove
into the Constitution, to ensure that one
branch does not exercise power beyond its
bounds.

It is unfortunate that circumstances have
arisen that have created the need for H.R.
3313. One State in the Nation has declared
that “marriage” can be applied to relationships
other than one man and one woman; and our
fear is that the Federal courts will take the ac-
tion of one State court and apply it to all 50
States. H.R. 3313 is insurance that the action
of this State in expanding the definition of
marriage does not have to be recognized in
other States unless the people of that State
agree to do so.

| commend the gentleman from Indiana’s
8th district for introducing this legislation and |
strongly urge its adoption.

Ms. ESHOO. Mr. Speaker, | come to the
floor today to urge my colleagues to vote
against this bill. The Marriage Protection Act
would strip the jurisdiction of Federal courts to
hear cases interpreting the Defense of Mar-
riage Act or the Federal Marriage Statute.

First, this bill is wrong because it will strip
Federal courts, including the Supreme Court,
of their ability to hear and review Constitu-
tional cases, something that Congress has
never done in our history. The courts are an
equal branch of our government. Any attempt
to weaken their authority undermines a 200-
year precedent and severely endangers the
separation of powers that our government is
based on. The fact that this kind of action has
never been undertaken in the history of this
great nation speaks to the absurdity of the bill.

Second, this bill is discriminatory. It singles
out one group of people and tells them their
interests won’t be heard by the highest courts
in the land This sends a chilling message, not
only to the citizens of this country, but to peo-
ple all over the world that the United States is
moving backward, not forward on issues of
civil rights.

Mr. Speaker, no legal crisis exists. This bill
is all about politics . . . driving a wedge be-
tween people on the eve of party conventions
and a national election. It's not only cynical,
it's a disservice to the people we represent.
What we do with this issue will be forever re-
membered. | urge my colleagues to oppose
this bill. by casting a no vote, we say no to
discrimination and state our unwillingness to
upset the balance of the equal branches of
government.

Mr. KIND. Mr. Speaker, | rise in opposition
to H.R. 3313, the so-called Marriage Protec-
tion Act. | believe Congress should be focused
on supporting American troops fighting in Iraq
and Afghanistan, helping the eight million
Americans who are looking for jobs, and pass-
ing a budget laying out our priorities for fiscal
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year 2005. Instead, we are debating a bill that
fails to address the issues that are of the most
importance to our citizens and that is blatantly
unconstitutional.

H.R. 3313 would strip the Federal courts, in-
cluding the Supreme Court, of jurisdiction over
any cases dealing with the Defense of Mar-
riage Act (DOMA). This would lead to a patch-
work of different decisions from various States
which would prove to be unmanageable. Fur-
thermore, it would establish a ridiculous prece-
dent. Whenever Congress passes a law, it
could merely insert comparable language pro-
hibiting Federal courts from ever reviewing
that legislation to ensure it complies with the
United States Constitution. In effect, this bill
places the actions of Congress above the law.
Clearly, this is not what our Founders intended
when they established the separation of pow-
ers that has worked well for over 200 years.

This bill is unconstitutional in three ways: it
violates the principle of equal protection by de-
priving a group of people of their right to their
day in court; it is inconsistent with the due
process clause which demands an inde-
pendent judicial forum capable of determining
Federal constitutional rights; and it violates the
concept of separation of powers, so crucial to
our system of governance.

Grammar school students in my home state
of Wisconsin could tell you that the American
system of government finds its strength from
our system of checks and balances, a concept
that was bold and revolutionary when the Con-
stitution was written over 200 years ago and
is now embraced by countries around the
world. It is this system that keeps the presi-
dency from becoming a dictatorship, the court
from becoming an oligarchy, and members of
Congress from becoming despots. If we strip
the Federal courts of their seminal role in our
process of law, we will have rejected the work
of James Madison and the other Founding Fa-
thers who wrote the document that is the old-
est written constitution in the world still in ef-
fect. Furthermore, it jeopardizes all the rights
guaranteed in our Constitution, especially the
Bill of Rights. It would also allow a future Con-
gress, that may not like gun ownership in our
country, to prohibit gun ownership and then
strip Federal courts from the ability to review
the law to see if it complies with the Second
Amendment.

| cannot vote for a bill that would blatantly
reject the Constitution, a document which |
swore to uphold upon entering Congress. Re-
gardless of our views on particular issues, |
believe that each of us in the House of Rep-
resentatives should respect the Federal courts
as an equal branch of government, and | urge
my colleagues to reject this bill.

Mr. GRIJALVA. Mr. Speaker, | rise today in
opposition to the drastic and shortsighted
measure to strip courts of their authority to re-
view the Constitutionality of the Defense of
Marriage Act. This is a very clear and easy
vote for me, but in no way does that make it
insignificant. To the contrary, this is the most
important civil rights vote of the year. Con-
gress has not passed a federal court stripping
measure since 1868, though it has been at-
tempted on nearly every hot button issue in
the past 50 years (prompted by Brown v.
Board, Roe v. Wade, Loving v. Virginia, and
others), always with the premise of the need
to “limit activist judges.”

Republicans are trying to undermine the le-
gitimacy of these justices because they are
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not elected. The founders deliberately created
an unelected body that would not have to
make the political calculations that the Presi-
dent and Members of Congress need to con-
sider in our controversial decisions. Justices
are, by design, removed from the political or
electoral process to serve lifetime appoint-
ments where they can make independent de-
cisions. Naturally, these decisions often come
before the public is quite ready for them. Such
was the case with the prohibition of interracial
marriage. In 1967, the Supreme Court stated
that such a prohibition would “deprive . . . lib-
erty without due process of law in violation of
the Due Process Clause of the Fourteenth
Amendment. The freedom to marry has long
been recognized as one of the vital personal
rights essential to the orderly pursuit of happi-
ness by free men.” We now look back on the
prohibition of interracial marriage as abhorrent
and appreciate the court’'s decision in Loving
v. Virginia in helping us reach this realization.

This bill is not about marriage, as the title
claims. This bill is about denying a day in
court for an entire class of Americans. This is
a question of fairness, equality, and social jus-
tice. We cannot, in the interest of fairness to
all, exclude selected groups of Americans
from enjoying equal protection under the law.
Furthermore, court stripping is blatantly uncon-
stitutional. It violates the separation of powers,
due process, and equal protection clauses in
our Constitution.

If you think this is an easy vote because it
will never pass constitutional muster to be-
come law, | remind you of the oath we all took
the day we were sworn into office. Every sin-
gle one of us has sworn to “protect and de-
fend the Constitution of the United States
against all enemies, foreign and domestic.” A
vote in favor of this bill is an attack on the
very document that we have sworn to defend.

This body is not at liberty to pick and
choose which of the laws we pass should be
subject to judicial review. The founders cre-
ated three equal branches of government, a
true system of checks and balances that has
served us well for over 200 years. The power
of one should not outweigh the other or the
system will be fundamentally undermined.

| urge my colleagues to vote against this
measure to condone discrimination, undermine
the Constitution, and disrupt the democratic
process.

Mr. UDALL of New Mexico. Mr. Speaker, |
rise today to strongly oppose H.R. 3313, the
so-called “Marriage Protection Act.” There is
nothing in this bill that will provide protection
to us or to the institution of marriage. On the
contrary, this bill will create an extremely dan-
gerous precedent in our legislative system and
could cause inculculable harm.

When | was sworn in as a member of this
House, | promised to uphold the Constitution
of the United States. Every member of this
body made the same promise. The Majority’s
push for passage of this bill sadly signals a
step back from that promise and further calls
into question the true motivations of the bill’s
supporters.

The unconstitutionality of this bill is quite
clear. The 14th Amendment to the U.S. Con-
stitution reads, “No state shall make or en-
force any law which shall abridge the privi-
leges or immunities of citizens of the United
States; nor shall any state deprive any person
of life, liberty, or property, without due process
of law; nor deny to any person within its juris-
diction the equal protection of the laws.” By
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denying Americans who wish to challenge the
Defense of Marriage Act their day in federal
court, H.R. 3313 blatantly violates this equal
protection clause. The bill singles out a spe-
cific group of Americans and tells them that
they cannot have their day in court, thereby
denying them due process.

Moreover, this bill violates the separation of
powers. Our democracy is reliant upon an
independent judiciary, and judicial review is a
crucial part of our system of checks and bal-
ances. By adding a clause to a bill stipulating
that cases against it must not be heard by fed-
eral courts as H.R. 3313 does, we are over-
reaching our powers to legislate.

If this bill passes the House today, | ask the
leaders in the Majority: What's next? If we
enact a bill into law saying that Defense of
Marriage Act cases cannot be heard in federal
courts, where do we stop? School prayer, gun
control, abortion, obscenity—shall we say that
none of these issues may be heard in federal
court? What issue or group of people will be
next?

Broad opposition to this bill from my con-
stituents and colleagues gives me hope that
this bill may not make its way to the Presi-
dent’'s desk. Those opposed include the Law-
yer's Committee for Civil Rights Under Law,
Human Rights Watch, the American Civil Lib-
erties Union, the Alliance for Justice, and even
former Representative Bob Barr, the original
sponsor of the Defense of Marriage Act.
These groups represent only a small portion of
those firmly opposed to this bill.

The fact is, this debate is not about sup-
porting or opposing gay marriage. Rather, it is
about the cost of passing a bill that would re-
sult in the revocation of constitutional rights for
certain Americans. This bill is a drastic, mis-
guided piece of legislation with strictly political
aims, and if this bill passes, it will be a tragic
day for democracy. | strongly urge my col-
leagues on both sides of the aisle to vote
against this bill, and to preserve the constitu-
tional rights of all Americans.

Mr. MEEHAN. Mr. Speaker, | rise in strong
opposition to the so-called Marriage Protection
Act, which has nothing to do with protecting
marriage.

This bill is nothing more than the latest Re-
publican attempt to divide Americans and dis-
tract us from issues that people care about. It
is about singling out one group of Americans
for unequal justice under law.

Constitutionally, this bill is a non-starter. The
Constitution established an independent judici-
ary to protect every citizen’s rights and to
check the power of Congress and the execu-
tive. Courts exist to protect the rights of all
Americans, even those who are often
disenfranchised and marginalized.

Unable to amend the Constitution to their
liking, the Republican majority is now waging
an unprecedented assault on the independ-
ence of the judiciary and the separation of
powers in our government. If Congress strips
the courts of jurisdiction over the Defense of
Marriage Act, there is no telling what other
issues will be subject to court stripping.

All of us in Congress took an oath to defend
the Constitution. This bill is an attack on our
most basic constitutional principles—and just
as important, a mean-spirited attack on our
country’s values of fairness, tolerance, and
equality.

Earlier this week, the Speaker asserted that
Congress doesn’t have time this year to imple-
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ment the recommendations of the 9/11 Com-
mission—urgent measures to protect our se-
curity. So why are we here today using our
time to divide people for political reasons?
Let’s reject this cynical political ploy and move
on to the real business of the American peo-
ple.

Ms. HARMAN. Mr. Speaker, in July of 1996,
| stood on the House Floor and spoke in op-
position to the Defense of Marriage Act. Eight
years later, here | am again, standing in oppo-
sition to another attempt to divide this nation
in an election year and ostracize some of our
citizens. Only this time, we’re going even fur-
ther. This time, we are considering legislation
that would, for the first time in our Nation’s
history, seek to exclude a specific group of
people from access to the federal court sys-
tem.

The fact that we are having this debate at
this time is as shameful as the debate itself.
Our Nation faces many pressing and critical
problems: the size of the Federal deficit and
its effect on our international competitiveness;
threats from rogue nations and terrorists; and
an intelligence system that is in desperate
need of repair, to name a few. Yet, rather than
focusing our energy on protecting our citizens,
Congress is debating of a resolution that
would take away the rights of some Ameri-
cans.

There are three really good reasons to vote
against H.R. 3313. It's unconstitutional, it dis-
criminates against some Americans, and, for
those of you who supported DOMA, it will
muddle the definition of marriage and under-
mine the stated intent of DOMA.

Eight years ago, | warned that the Defense
of Marriage Act was an unconstitutional solu-
tion in search of a problem. With the measure
we are considering today, my colleagues on
the other side of the aisle have out-done
themselves. H.R. 3313 is the mother of all un-
constitutional legislation.

The bill strips the U.S. Supreme Court's
original jurisdiction over cases where a state is
a party in a DOMA dispute. Original jurisdic-
tion is conferred on the Supreme Court by the
Constitution, not by Congress.

Second, this bill is overtly discriminatory. If
it were enacted into law, Congress would, for
the first time in U.S. history, block a specific
group of Americans—same sex couples and
their children—from having full access to the
federal court system. It is unconscionable that
we would even consider legislation to deny
ANY American the right to seek justice
through our federal court system.

Finally, we were told that the intent of
DOMA was to preserve the traditional defini-
tion of marriage. Now we are considering leg-
islation that would make each of the 50 state
supreme courts the final authority on the con-
stitutionality of DOMA. This will create a
patchwork of state laws on the recognition of
marriage, and muddle its definition. Those
who support this bill can no longer hide behind
the states’ rights or the marriage preservation
arguments. This measure reveals the clear in-
tent of its drafters—to deny certain individuals
equal treatment under the law.

| urge my colleagues to stand up and reject
this divisive, untimely, and likely unconstitu-
tional bill.

Mr. SAM JOHNSON of Texas. Mr. Speaker,
| rise in strong support of H.R. 3313, the Mar-
riage Protection Act. You know it's sad that
we’re even having this debate. However we
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are being forced to. Marriage and the Amer-
ican family are under attack by activist groups
and they’re using wayward judges to chip
away at this sacred institution. For the sake of
our country, Congress must respond.

This bill would prevent federal courts from
forcing states like Texas to recognize same-
sex marriages licensed in another state.

Well in Texas, the people have spoken. We
have a Defense of Marriage Act on the books.
The lone star state only recognizes marriage
between a man and a woman, regardless of
what other states might do.

However, in light of recent events in Massa-
chusetts and elsewhere, it has become nec-
essary to ensure that the will of the people of
Texas isn’t circumvented by some unelected
judge. And one of the remedies to abuses by
federal judges lies in Congress’ authority to
limit federal court jurisdiction.

Congress shouldn’t be afraid to properly ex-
ercise checks and balances provided for in the
Constitution. It is our responsibility to prevent
overreaching by the courts. We’ve got to reign
in these zealous judges who think they can
legislate.

Back home we have a popular slogan,
“Don’t mess with Texas.” Well I've got one for
this debate, “Don’t mess with marriage!”

Mr. MORAN of Virginia. Mr. Speaker, | rise
today in opposition to the so-called “Marriage
Protection Act.”

How marriage is being protected by keeping
committed gay and lesbian couples from get-
ting married does not make sense to me. Will
it strengthen heterosexual relationships? Re-
duce promiscuity and unwed pregnancy? In-
struct people on the importance of commu-
nication to a successful relationship?

No, it would do none of these things.

What it would do is take away Americans
right to Due Process and represent a radical
departure from our Constitutional and legal
tradition in an effort to single out a specific
group of American citizens for discrimination.
This bill would strip our federal court system of
its independence, setting a dangerous prece-
dent and threatening the underpinnings of our
free and democratic society.

The Marriage Protection Act precludes fed-
eral courts from reviewing the constitutionality
of the cross-state recognition section of “the
Defense of Marriage Act.”

The result of this legislation would be that if
DOMA is challenged, the 50 State Supreme
Courts would each issue a separate and final
ruling on the cross-state recognition section of
DOMA. The Supreme Court, whose job is to
settle conflicting or contradictory state and fed-
eral court rulings, would have its hands tied,
thus thwarting their ability to resolve the ensu-
ing confusion. What a mess.

If we decide to wall off the federal courts
ability to rule on this issue, where will such ac-
tions stop? One can easily foresee a number
of other hot button social issues with which
this country is clearly divided being blocked in
a similar fashion from consideration at the fed-
eral level.

Furthermore, we already have sufficient leg-
islation to allow individual states the ability to
retain and structure marriage laws the way
they see fit. While | opposed and continue to
oppose the Defense of Marriage Act (DOMA)
which passed the House back in 1996, this
law is still fully functional and in effect. Since
then, it has not been invalidated by any court
anywhere in the country.
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Mr. Speaker, | am troubled that we are
wasting floor time to discuss this issue today.
At a time when there are many more pressing
matters needing to be discussed and deserv-
ing of debate, we are considering “The Mar-
riage Protection Act,” a classic example of an
election year wedge issue designed for max-
imum political impact. | implore the House to
consider the full implications of this legislation
and urge its defeat.

Mr. HONDA. Mr. Speaker, | rise today in
strong opposition of the measure before us,
H.R. 3313.

Many of my colleagues on this side of the
aisle are lawyers by training and they have
given us an excellent analysis of the legal
problems with this bill.

They have pointed out that by denying the
Supreme Court its role as the final authority
on the constitutionality of federal laws, the bill
unnecessarily and unconstitutionally usurps
the Supreme Court’s power.

Mr. Speaker, | am not a lawyer. | am a
teacher by training and even without the ben-
efit of legal training, | can see the unfairness
of this court stripping bill.

What this bill is trying to do is change the
rules of the game, only in this case the rules
we are talking about are fundamental prin-
ciples imbedded in our Constitution.

If I were to ask a class of elementary school
kids whether they thought it was fair to change
the rules so that a federal law, passed by
Congress and signed by the President did not
have to face the scrutiny of our federal
courts—they would all be scratching their
heads. They would ask me, “what about the
idea of checks and balances?”

If I mentioned this scenario to some Junior
High students they would simply say, “we see
what you are doing, you're rigging the sys-
tem.” Teens can be a lot more cynical.

Mr. Speaker, this is not a matter of pro-
tecting marriage, it's about protecting the
sanctity of separation of powers—and you
don’t have to be a lawyer to see that.

Mr. STUPAK. Mr. Speaker, | take very seri-
ously my oath of office to the U.S. House of

Representatives.

In it, | swear to “always protect and defend
the Constitution of the United States . . . so
help me God.”

I will be doing just that when | vote against
H.R. 3313. This bill, which strips the courts of
their right—and obligation—to hear challenges
to federal law, is a direct attack on our U.S.
Constitution.

| have long been a supporter of the Defense
of Marriage Act that Congress passed in
1996.1 believe that marriage should be defined
as a union between a man and woman.

Despite my support for DOMA—we cannot
as Members of Congress, knowingly vote for
legislation that undermines the clearly stated
separation of powers between the three
branches of government as outlined in the
Constitution. This separation of power be-
tween the legislative, executive and judicial
branches serves as the foundation of our de-
mocracy and our system of government.

If we fail today to “support and defend” the
Constitution, what’s next? This legislation sets
a terrible precedent!

Will Congress prevent the federal courts, in-
cluding the Supreme Court, from interpreting
civil rights, worker or religious rights laws? Will
the courts next be blocked from reviewing ac-
tions of the executive branch?
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Do we really want to head in a direction
where the Constitution and courts reflect only
on the political views of the political party that
controls the U.S. House, Senate and the Pres-
idency?

I will not use my constituents’ vote in the
U.S. House of Representatives to undermine
our Constitution for blatant election-year poli-
tics. And election-year politics is the only rea-
son why this misguided legislation is on the
floor. It is truly shameful, as this legislation un-
dermines the integrity and the moral authority
of this legislative body to the American people.

Vote “no” on H.R. 3313.

Mr. WELDON of Florida. Mr. Speaker, | sup-
port H.R. 3313, The Marriage Protection Act.
This bill prevents unelected, lifetime-appointed
federal judges from striking down the provision
of the Defense of Marriage Act. The Defense
of Marriage Act overwhelmingly passed in the
House and the Senate and was signed into
law by President Clinton in 1996.

H.R. 3313 simply provides that cases involv-
ing the section of Defense of Marriage Act—
that protects states’ rights—must be brought in
state court. This brings valuable protection to
the states and ensures that one state does not
have to recognize a same sex marriage grant-
ed by another state.

It also keeps federal courts from forcing
states to recognize same-sex marriages that
other states, such as Massachusetts, have le-
galized.

This bill is a good first step, but what is ulti-
mately needed in order to protect time-hon-
ored, traditional marriage is an Amendment to
the U.S. Constitution. Unfortunately, the Sen-
ate failed to pass this amendment last week.
That vote was 48 to 50, with Senators JOHN
KERRY and JOHN EDWARDS failing to vote. It
fell short of the number needed to ensure pas-
sage so that the American people could con-
sider a Constitutional Amendment.

My constituents in Florida, and the majority
of the American people, do not agree with a
hand full of activist judges and courts that are
redefining marriage in America. They do not
agree with the demands of four unelected
members of Massachusetts State Supreme
Court who have overturned the laws of the
State of Massachusetts and sanctioned same
sex marriages.

A family headed by a mother and a father
has been a basic building block of society for
thousands of years, and it is imperative that its
integrity be successfully protected from those
who wish to re-define marriage by trying to
equate other relationships to that of traditional
marriage between one man and one woman.

Mr. Speaker, | urge passage of H.R. 3313.

Mr. PAUL. Mr. Speaker, as an original co-
sponsor of the Marriage Protection Act (H.R.
3313), | urge all my colleagues to support this
bill. H.R. 3313 ensures federal courts will not
undermine any state’s laws regulating mar-
riage by forcing a state to recognize same-sex
marriage licenses issued in another state. The
Marriage Protection Act thus ensures that the
authority to regulate marriage remains with in-
dividual states and communities, which is what
the drafters of the Constitution intended.

The practice of judicial activism—Ilegislating
from the bench—is now standard procedure
for many federal judges. They dismiss the
doctrine of strict construction as outdated and,
instead, treat the Constitution as fluid and mal-
leable to create a desired outcome in any
given case. For judges who see themselves
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as social activists, their vision of justice is
more important than the letter of the law they
are sworn to interpret and uphold. With the
federal judiciary focused more on promoting a
social agenda than on upholding the rule of
law, Americans find themselves increasingly
governed by judges they did not elect and
cannot remove from office.

Consider the Lawrence case decided by the
Supreme Court last June. The Court deter-
mined that Texas has no right to establish its
own standards for private sexual conduct, be-
cause these laws violated the court’s interpre-
tation of the 14th Amendment. Regardless of
the advisability of such laws, the Constitution
does not give the federal government the au-
thority to overturn these laws. Under the Tenth
Amendment, the State of Texas has the au-
thority to pass laws concerning social matters,
using its own local standards, without federal
interference. But, rather than adhering to the
Constitution and declining jurisdiction over a
state matter, the Court decided to stretch the
“right to privacy” to justify imposing the jus-
tices’ vision on the people of Texas.

Since the Lawrence decision, many Ameri-
cans have expressed their concern that the
Court may next “discover” that state laws de-
fining marriage violate the Court's wrong-
headed interpretation of the Constitution. After
all, some judges may simply view this result
as taking the Lawrence decision to its logical
conclusion.

One way federal courts may impose a re-
definition of marriage on the states is by inter-
preting the full faith and credit clause to re-
quire all states, even those which do not grant
legal standing to same-sex marriages, to treat
as valid a same-sex marriage licenses from
the few states which give legal status to such
unions as valid. This would have the practical
effect of nullifying state laws defining marriage
as solely between a man and a woman, thus
allowing a few states and a handful of federal
judges to create marriage policy for the entire
nation.

In 1996, Congress, exercised its authority
under the full faith and credit clause of Article
IV of the United States Constitution by passing
the Defense of Marriage Act that ensured
each state could set its own policy regarding
marriage and not be forced to adopt the mar-
riage policies of another state. Since the full
faith and credit clause grants Congress the
clear authority to “prescribe the effects” that
state documents such as marriage licenses
have on other states, the Defense of Marriage
Act is unquestionably constitutional. However,
the lack of respect federal judges show for the
plain language of the Constitution necessitates
congressional action to ensure state officials
are not forced to recognize another state’s
same-sex marriage licenses because of a
flawed judicial interpretation of the full faith
and credit clause. The drafters of the Constitu-
tion gave Congress the power to limit federal
jurisdiction to provide a check on out-of-control
federal judges. It is long past time we begin
using our legitimate authority to protect the
states and the people from “judicial tyranny.”

Since the Marriage Protection Act only re-
quires a majority vote in both houses of Con-
gress and the President’s signature to become
law, it is @ more practical way to deal with this
issue than the time-consuming process of
passing a constitutional amendment. In fact,
since the Defense of Marriage Act overwhelm-
ingly passed both houses, and the President
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supports protecting state marriage laws from
judicial tyranny, there is no reason why the
Marriage Protection Act cannot become law
this year.

Some may argue that allowing federal
judges to rewrite the definition of marriage can
result in a victory for individual liberty. This
claim is flawed. The best guarantor of true lib-
erty is decentralized political institutions, while
the greatest threat to liberty is concentrated
power. This is why the Constitution carefully
limits the power of the federal government
over the states. Allowing federal judges unfet-
tered discretion to strike down state laws, or
force a state to conform to the laws of another
state, in the name of liberty, leads to cen-
tralization and loss of liberty.

While marriage is licensed and otherwise
regulated by the states, government did not
create the institution of marriage. In fact, the
institution of marriage most likely pre-dates the
institution of government! Government regula-
tion of marriage is based on state recognition
of the practices and customs formulated by
private individuals interacting in civil society.
Many people associate their wedding day with
completing the rituals and other requirements
of their faith, thus being joined in the eyes of
their church, not the day they received their
marriage license, thus being joined in the eyes
of the state. Having federal officials, whether
judges, bureaucrats, or congressmen, impose
a new definition of marriage on the people is
an act of social engineering profoundly hostile
to liberty.

Mr. Speaker, Congress has a constitutional
responsibility to stop rogue federal judges
from using a flawed interpretation of the Con-
stitution to rewrite the laws and traditions gov-
erning marriage. | urge my colleagues to stand
against destructive judicial activism and for
marriage by voting for the Marriage Protection
Act.

Mr. TERRY. Mr. Speaker, | rise today in
support of H.R. 3313, the Marriage Protection
Act. As a cosponsor of this important legisla-
tion, | thank Chairman SENSENBRENNER and
the leadership for bringing it to the House
floor.

H.R. 3313 prohibits any federal court, in-
cluding the Supreme Court, from hearing chal-
lenges to a key provision of the Defense of
Marriage Act (DOMA), which will preserve the
rights of states to not recognize same-sex
unions permitted in other states. | support this
limitation of federal court jurisdiction in this
area.

| would like to point out, however, that H.R.
3313 does not address the current situation in
Nebraska.

In 2000, seventy percent (70 percent) of Ne-
braska voters approved a state constitutional
amendment defining marriage as “one man,
one woman”—and barring civil unions or do-
mestic partnerships. The ACLU is currently
challenging this amendment in federal district
court. In a preliminary ruling, the federal dis-
trict judge (Judge Bataillon) indicated sym-
pathy with the ACLU’s claim.

As | understand it, H.R. 3313 would not pre-
vent federal courts from striking down state
provisions, such as the one approved by Ne-
braska voters.

For that reason, an amendment to the U.S.
Constitution may be required to further protect
state statutes and constitutional amendments
from challenge in the federal courts. While |
will vote for this legislation, it is becoming in-
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creasingly clear to me and many of my col-
leagues that further action may be required by
the Congress to protect and defend traditional
marriage in America.

Mr. MEEK of Florida. Mr. Speaker, | rise
today to voice strong objections to H.R. 3313,
the so called Marriage Protection Act. This Act
prohibits federal courts, including the Supreme
Court of the United States, from hearing cases
on the constitutionality of provisions of the De-
fense of Marriage Act, including those relating
to same-sex marriage licenses.

This bill is phony, and it is a sham. The title
of the bill itself is false advertising. While
claiming to “protect” marriage, all the bill does
is strip federal courts of jurisdiction so that
they cannot even consider whether laws on
same-sex marriages are consistent with our
United States Constitution. For over 200
years, our Constitution has defined our nation
and protected our rights. It is a document of
empowerment, not limitation. But the Repub-
lican leadership wants to put a fence around
it and padlock the gate, and they are doing it
for purely political purposes.

The United States Congress should not be
in the business of stripping federal courts of
their ability to hear particular cases. Such ac-
tions, if imposed in the 1960’s, could have
been used to prevent federal courts from hear-
ing voting rights cases. To limit the power of
the courts like this for purely partisan pur-
poses sets a dangerous precedent and is sim-
ply intolerable. It would undermine the inde-
pendence of the judicial branch and run con-
trary to the vision set forth by our founding fa-
thers in the Constitution.

Even for people who, like myself, believe
that marriage is between a man and a woman,
this measure does nothing to strengthen or
protect those bonds. It seems to me that if a
threat exists to marriage, it is that too many of
them fail. For every two marriages that oc-
curred in the 1990s, one ended in divorce.
The stresses on marriages today are great,
but they don’t have to do with the jurisdiction
of the federal courts. This bill does nothing to
deal with problems like affordable housing,
quality education and training, daycare for
young children, high costs of gasoline, elec-
tricity and food, high unemployment rates and
underemployment, and the lack of health care
coverage and other benefits that place severe
strains on many families.

Today, the very nature of the typical Amer-
ican family is changing. Just as families head-
ed by only one adult were rare only a few dec-
ades ago but are common today, non-tradi-
tional couples are now a widespread fact of
American society. Nearly 200 Fortune-500
companies and numerous municipalities and
organizations have already recognized this
fact on their own and provide benefits to same
sex couples. In addition, several municipalities
have adopted local ordinances prohibiting dis-
crimination based on sexual orientation in
housing and employment.

It is simply unfair to deny law-abiding Amer-
ican citizens the protections of civil law with
respect to taxation, inheritance, hospital visits
and the like, and it is wrong to shackle the
federal courts by preventing them from even
considering court cases pertaining to these
matters.

For these reasons, | urge my colleagues to
defeat this bill.

Mr. HOLT. Mr. Speaker, | rise in opposition
to H.R. 3313, which would prevent federal

July 22, 2004

courts from hearing cases related to provi-
sions of the Defense of Marriage Act (DOMA)
that allow states to refuse to recognize same-
sex marriage licenses issued in other jurisdic-
tions.

The Constitution—perhaps the greatest in-
vention in history—has been the source of our
freedom in this great country for more than
two centuries. The framework of government it
established has allowed our diverse people to
live together, to balance our various interests,
and to thrive. It has provided each citizen with
broad, basic rights.

The judiciary was designed to be the one
branch of the federal government that is not
influenced or guided by political forces. This
independent nature enables the judiciary to
thoughtfully and objectively review laws en-
acted by the legislative branch to ensure that
Federal law is in line with the Constitution.
Throughout the development of our nation,
this check has been vital to protecting the
rights of minorities.

The legislation that we are considering
today is a political measure that will threaten
this precious system of checks and balances.
Although the Constitution gives Congress the
power to limit the jurisdiction of the Federal ju-
diciary and the appellate jurisdiction of the Su-
preme Court, | am certain that the founding fa-
thers did not intend for Congress to use this
power to change the jurisdiction of the courts
over a political issue. This legislation will set a
dangerous precedent that Congress can deny
the judicial branch the right to review specific
pieces of legislation simply because Congress
is concerned that the judiciary will find the leg-
islation unconstitutional. This is a clear misuse
of Congressional authority and it is a mis-
guided attempt to legislate on a controversial
social issue.

In addition to undermining the authority of
the judiciary, H.R. 3313 would deprive a mi-
nority population—gay men and women—of
basic freedoms. This bill would limit their right
to due process by barring individuals from
challenging the constitutionality of DOMA.
Congress should not limit an individual’s ability
to seek redress in the court system simply be-
cause some Members object to the sexual ori-
entation of others.

And if that is not bad enough, H.R. 3313
would set a pattern that would cause unimagi-
nable harm. Today its gay men and women,
tomorrow laws dealing with any other area
would be exempted for judicial review.

Altering the framework of our government
and restricting access to the courts is not the
appropriate way to resolve a divisive political
issue. | urge my colleagues to vote against
this legislation.

Mr. JONES of North Carolina. Mr. Speaker,
| am here today with my colleagues in support
of H.R. 3315, the Marriage Protection Act. |
represent the people of the 3rd Congressional
district of North Carolina, a district that has
asked me to support and protect the sanctity
of marriage between man and woman. Let me
read just a small part of a pastoral letter by
Bishop Sheridan of Colorado as he explains
the history behind our tradition of marriage:
“Every civilization known to mankind has un-
derstood marriage as the union of a man and
a woman . . . no one can simply redefine
marriage to suit a political or social agenda.
Once again, we must be clear about this mat-
ter. The future of our world depends upon the
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strength of the family, the basic unit of our so-
ciety. The future of the family depends on the
state of marriage.”

Mr. Hostettler’s bill will give states their Con-
stitutional right to protect traditional marriage.
No state should be forced to recognize a
same-sex marriage if that state’s citizens do
not believe in honoring such a union. | stand
with the majority of the people in the 3rd dis-
trict, the citizens of North Carolina and indeed
the majority of all Americans when | say that
| strongly believe in protecting marriage as an
exclusive union between one man and one
woman.

| believe the moral future of a our country is
dependent upon the Judeo-Christian values
that make up the foundation of America, and
if America is to survive as a strong nation it
must protect those values. This bill is one way
Congress can stands up for traditional Amer-
ican values.

| close with a quote from Supreme Court
Justice Antonin Scalia in his dissent of the 5—
4 case of Lawrence v. Texas: “But persuading
one’s fellow citizens is one thing, and impos-
ing one’s views in absence of democratic ma-
jority will is something else . . . Today’s opin-
ion dismantles the structure of constitutional
law that has permitted a distinction to be
made between heterosexual and homosexual
unions, insofar as formal recognition in mar-
riage is concerned.

Mr. WAXMAN. Mr. Speaker, | staunchly op-
pose H.R. 3313, the so-called “Marriage Pro-
tection Act.” This bill is an attack on our Con-
stitution, an insult to the fundamental free-
doms of our society, and a shameful election
year stunt by the Republican party.

Sadly, although its hard to imagine, this bill
is even worse than the proposed Federal Mar-
riage Amendment. While | also oppose that
legislation, and any effort to write discrimina-
tion based on sexual orientation into our laws,
this measure presents an even deeper con-
stitutional crisis. What this bill attempts to do
is strip the federal court system and the Su-
preme Court of the ability to decide the con-
stitutionality of a law. Regardless of the issue
in question, this bill is a flagrant attack on the
basic separation of powers enumerated in the
constitution and the inherent right of each
branch of government to have full power over
its sphere of jurisdiction.

Equally troubling is the purpose of the bill—
to single out one minority group and argue
that they do not have the right to be heard in
court on an issue important to them. The idea
that the gay and lesbian community somehow
doesn’t deserve equal protection under the
law is an affront to the Bill of Rights and its
guarantee that all Americans have a right to
due process.

It is no secret that the Bush Administration
will stop at nothing to appeal to its conserv-
ative base by discriminating against same-sex
couples. But it is an embarrassment to our de-
mocracy that the Republican party would pro-
mote these initiatives as a ploy to distract from
the Administration’s far-reaching policy fail-
ures. One recent e-mail newsletter sent on
June 7, 2004 by veteran right-wing conserv-
ative Paul Weyrich openly suggested:

“The president has bet the farm on lIraq

Given what the continued killing has
done to the president’s standing in the polls
this far, it is a lead-pipe cinch that as we lead
up to the first days of November 2004, vio-
lence is going to be horrific. . . The only one

CONGRESSIONAL RECORD —HOUSE

alternative to this situation: change the sub-
ject. . . Ninety-nine percent of the president’s
base will unite behind him if he pushed the
[Federal Marriage] Amendment.”

| opposed the Defense of Marriage Act
when it was considered in the House in 1994.
Ten years later, | continue to believe that
these initiatives against gay marriage do noth-
ing to preserve the institution of marriage, but
serve only to fan the flames of intolerance and
prejudice. | urge my colleagues to reject this
woefully misguided bill and its crude objec-
tives.

Mr. CANNON. Mr. Speaker, today the
House of Representatives is acting well within
its Constitutional authority in considering H.R.
3313. Currently, many state courts including
those in Massachusetts have begun the proc-
ess of defining marriage through judicial de-
cree. Because of the Constitution’s Full Faith
and Credit Clause, this judicial activism may
be forced upon all the remaining states, in-
cluding Utah, undermining the traditional defi-
nition of marriage and family.

These and other state and federal courts
imperial judges are acting in an extra-constitu-
tional fashion and assuming the powers of leg-
islatures.

In Massachusetts, the Supreme Judicial
Court of Massachusetts ruled on a 4-3 vote in
Goodridge v. Massachusetts Dep’t of Health,
798 N.E. 2d 941 (Mass. 2003) that the state’s
refusal to issue marriage licenses to same-sex
couples violated the state constitution. The
court found that the traditional definition of
marriage, the same definition used throughout
history, was evidence of “invidious” discrimi-
nation. In a follow-up opinion, these same
judges stated the current definition of marriage
in Massachusetts was a “stain” on the state
constitution and needed to be “eradicated”.

On May 17th of this year, the Goodridge de-
cision went into effect and the state of Massa-
chusetts began issuing same-sex marriage li-
censes. This new and expanded definition of
marriage opens many more questions than it
answers. What happens if these individuals
move to other states after they are married?
What benefits and rights must the new juris-
diction accommodate and what other obliga-
tions will be thrust on a jurisdiction that does
not recognize such unions?

These are difficult and divisive questions,
and this is why representatives elected by the
people and not the courts should decide them.
Those opposed to an open and deliberative
debate and public votes by elected legislators
have preferred judicial activism instead.

The Defense of Marriage Act, which passed
both Houses of Congress and was signed into
law by President Clinton, is central to our de-
bate. DOMA was passed to prevent one state
from imposing its family law policy on another
state. Historically, family law has always been
left to the states. However, scholars on both
sides of the ideological aisle have stated their
Constitutional concerns with the language of
DOMA. If DOMA challenges are successful,
then one case in one court could conceivably
set social policy for the nation.

When the judicial branch loses its moral
compass, it is the responsibility of the Con-
gress to exert its authority to keep the judicial
branch in check. In this particular cir-
cumstance, the Congress has two options.
The first is a Constitutional Amendment. The
second is assertion of its authority in the Con-
stitution under Article Ill, Section 2 clause 2
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and “regulate” the jurisdiction of the federal
courts and make “exceptions” to their jurisdic-
tion.

| have reservations about amending the
U.S. Constitution. But that may be our last re-
sort. As President Bush stated, “If judges in-
sist on forcing their arbitrary will upon the peo-
ple, the only alternative left to the people
would be the constitutional process.” | agree
with President Bush.

We are debating H.R. 3313, which limits the
role of federal courts. This legislation states,
“No court created by an act of Congress shall
have any jurisdiction, and the Supreme Court
shall have no appellate jurisdiction, to hear or
decide any question pertaining to the interpre-
tation of, or the validity under the Constitution
of, section 1738C.” The referenced section re-
lates to the DOMA language allowing states to
opt to not recognize the same-sex marriages
of another state. HR 3313 is simply Congress
reaffirming its intent under DOMA and dis-
allowing judicial review.

Some argue that Congress should not limit
the jurisdiction of the federal courts. | would
like to remind them of the provision Senator
Daschle inserted into a Defense Appropria-
tions bill in the 107th Congress that exempted
all forest management projects in the Black
Hills National Forest from any further NEPA
requirements, from administrative appeals,
from Endangered Species Act Section 7 con-
sultation procedures, from review by any
court, and from court ordered injunctions. |
agreed with Senator Daschle and supported
this legislation not only because it set a prece-
dent for good forest policy, but also because
it is a precedent for Congress’s authority to
limit the jurisdiction of the courts.

Chief Justice Marshall inferred in Marbury v.
Madison that if the Supreme Court identifies a
conflict between a constitutional provision and
a congressional statute, the Court has the au-
thority to declare the state unconstitutional. It
is clear that Congress has the duty and re-
sponsibility to make sure that no act promul-
gated by it exceeds the Constitution.

In this particular case, the Congress is ex-
erting its explicit authority to limit the jurisdic-
tion of the Courts. This cannot be held uncon-
stitutional by the federal courts or the Su-
preme Court because they cannot hear it.
They have no jurisdiction because Congress
withholds jurisdiction. It is the natural check on
the courts’ power that the founding fathers
built into our system of checks and balances.

| say with all sincerity to those opposed to
this legislation, the spirit of the law is explicit.
State family law is for the states to decide.
The Supreme Court in a 2004 decision, Elk
Grove Unified School District v. Newdow, 124
S. Ct. 2301, 2309 (2004) (citing and quoting In
re Burrus, 136 U.S. 586, 593-94 (1890)), re-
affirmed this presumption by stating, “the
whole subject of domestic relations . . . be-
longs to the laws of the State and not to the
laws of the United States.” If the opponents of
this legislation deny this reaffirmation of the
law, a Constitutional Amendment to protect
the definition of marriage is the only alter-
native.

| urge a “yes” vote.

Ms. KILPATRICK. Mr. Speaker, | rise in op-
position to House consideration of H.R. 3313.
My opposition to the bill is based on my belief
that when | took my congressional oath to up-
hold and protect the United States Constitution
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and the people of America, | pledged to rep-
resent and protect all three branches of gov-
ernment.

H.R. 3313 purports to prohibit the Supreme
Court from serving as the ultimate and final ar-
biter on legal matters. The legislation is
wrongly inspired because it reflects the arro-
gance of its crafters who are engaged in exer-
cising excessive legislative authority. H.R.
3313 seeks to establish legal precedent that
will allow radical ideologues to preclude the
ability of the Supreme Court to hear cases
and render decisions, in an effort to limit the
Court’s judicial authority. The consideration of
this measure is the initial volley of a frontal as-
sault on the Constitution.

In my consideration of the bill | have contin-
ued to be mindful that | subscribe to a per-
sonal belief that marriage is a sacred relation-
ship which is directly related to my strong be-
lief in, and support of children. | also believe
that children must be protected and supported
so that they can thrive and replenish the earth.
| worry about the welfare of our children if the
Court’s authority is eviscerated. If H.R. 3313 is
passed, | am afraid that the Supreme Court
will be stripped of its judicial authority, and ulti-
mately its ability to fulfill its mandate to render
justice.

It is against this backdrop that | oppose
H.R. 3313. The legislation is designed to de-
rail the judicial process and the proponents of
the bill are trying to justify their efforts by con-
tending that they are trying to stop judicial ac-
tivism. So | rise in strong opposition to this bill
and | encourage my colleagues on both sides
of the political aisle to defeat this measure.

Ms. MCCARTHY of Missouri. Mr. Speaker, |
rise today in opposition to H.R. 3313. This un-
wise legislation would circumvent the checks
and balances guaranteed in our Constitution
by irreparably altering the role of the judicial
branch of government. “The Washington Post”
stated in their July 21 editorial: “This is as
wrong as wrong can be.”

In addition to altering the very foundation of
our system of government, H.R. 3313 at-
tempts to abridge the rights of gays and les-
bians. Federal courts have played an indis-
pensable role in the enforcement of civil rights
laws, often being the sole protector of minority
groups, ensuring they are afforded the free-
doms guaranteed to all Americans. Enacting
this bill would weaken the rights of individuals
seeking protection from government through
the Federal courts.

This bill would take away the right to judicial
review established in the landmark Marbury v.
Madison case of 1803. The 200 year old legal
precedent set in that case established once
and for all that the Federal courts have author-
ity over Federal laws.

The framers of the Constitution intended the
balance of power between the branches to
protect the minority from the tyranny of the
majority. This legislation is not just about
same sex marriage, it's about who we are as
a country. | urge my colleagues to oppose this
obstructionist legislation. As members of Con-
gress it is our responsibility to protect the Con-
stitution that has served us well for more than
200 years and is a model to the world of a
government for and by the people.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield back the balance of my time.

The SPEAKER pro tempore. All time
for debate has expired.

Pursuant to House Resolution 734,
the previous question is ordered on the
bill, as amended.

The question is on the engrossment
and third reading of the bill.

The bill was ordered to be engrossed
and read a third time, and was read the
third time.

The SPEAKER pro tempore. The
question is on the passage of the bill.

The question was taken; and the
Speaker pro tempore announced that
the noes appeared to have it.

Mr. SENSENBRENNER. Mr. Speak-
er, I object to the vote on the ground
that a quorum is not present and make
the point of order that a quorum is not
present.

The SPEAKER pro tempore.
dently a quorum is not present.

The Sergeant at Arms will notify ab-
sent Members.

Pursuant to clause 8 of rule XX, this
15-minute vote on passage of H.R. 3313
will be followed by 5-minute votes on
suspending the rules and passing H.R.
4056; and suspending the rules and
adopting H. Res. 652.

The vote was taken by electronic de-
vice, and there were—yeas 233, nays
194, not voting 8, as follows:

[Roll No. 410]

Evi-

YEAS—233

Aderholt DeLay Johnson, Sam
AKkin DeMint Jones (NC)
Alexander Diaz-Balart, L. Keller
Bachus Diaz-Balart, M. Kelly
Baker Doolittle Kennedy (MN)
Ballenger Dreier King (IA)
Barrett (SC) Duncan King (NY)
Bartlett (MD) Dunn Kingston
Barton (TX) Edwards Kline
Beauprez Ehlers Knollenberg
Berry Emerson LaHood
Bilirakis Everett Latham
Bishop (UT) Feeney LaTourette
Blackburn Ferguson Lewis (CA)
Blunt Flake Lewis (KY)
Boehlert Forbes Linder
Boehner Fossella LoBiondo
Bonilla Franks (AZ) Lucas (KY)
Bonner Frelinghuysen Lucas (OK)
Boozman Gallegly Manzullo
Boucher Garrett (NJ) Marshall
Boyd Gibbons Matheson
Bradley (NH) Gillmor McCotter
Brady (TX) Gingrey MecCrery
Brown (SC) Goode McHugh
Brown-Waite, Goodlatte MeclInnis

Ginny Gordon MeclIntyre
Burgess Goss McKeon
Burns Granger Mica
Burr Graves Miller (FL)
Burton (IN) Green (WI) Miller (MI)
Buyer Gutknecht Miller, Gary
Calvert Hall Moran (KS)
Camp Harris Murphy
Cannon Hart Musgrave
Cantor Hastert Myrick
Capito Hastings (WA) Nethercutt
Carson (OK) Hayes Neugebauer
Carter Hayworth Ney
Chabot Hefley Northup
Chandler Hensarling Norwood
Chocola Herger Nunes
Coble Herseth Nussle
Cole Hobson Osborne
Costello Hoekstra Otter
Cox Holden Oxley
Cramer Hostettler Pearce
Crane Hulshof Pence
Crenshaw Hunter Peterson (MN)
Cubin Hyde Peterson (PA)
Culberson Isakson Petri
Cunningham Issa Pickering
Davis (TN) Istook Pitts
Davis, Jo Ann Jenkins Platts
Davis, Tom John Pombo
Deal (GA) Johnson (IL) Porter

CONGRESSIONAL RECORD —HOUSE

Portman
Pryce (OH)
Putnam
Radanovich
Rahall
Ramstad
Regula
Rehberg
Renzi
Reynolds
Rogers (AL)
Rogers (KY)
Rogers (MI)
Rohrabacher
Ross

Royce
Ryan (WI)
Ryun (KS)
Sandlin
Saxton
Schrock
Sensenbrenner

Abercrombie
Ackerman
Allen
Andrews
Baca

Baird
Baldwin
Bass
Becerra
Bell
Bereuter
Berkley
Berman
Biggert
Bishop (GA)
Bishop (NY)
Blumenauer
Bono
Boswell
Brady (PA)
Brown (OH)
Brown, Corrine
Butterfield
Capps
Capuano
Cardin
Cardoza
Case

Castle

Clay
Clyburn
Conyers
Cooper
Crowley
Cummings
Davis (AL)
Davis (CA)
Davis (FL)
Davis (IL)
DeFazio
DeGette
Delahunt
DeLauro
Deutsch
Dicks
Dingell
Doggett
Dooley (CA)
Doyle
Emanuel
Engel
English
Eshoo
Etheridge
Evans

Farr
Fattah
Filner
Foley

Ford

Frank (MA)
Frost
Gephardt
Gerlach
Gilchrest
Gonzalez

Carson (IN)
Collins
Greenwood
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Sessions
Shadegg
Shaw
Sherwood
Shimkus
Shuster
Simpson
Skelton
Smith (MI)
Smith (NJ)
Smith (TX)
Souder
Stearns
Stenholm
Sullivan
Sweeney
Tancredo
Tanner
Tauzin
Taylor (MS)
Taylor (NC)
Terry

NAYS—194

Green (TX)
Grijalva
Gutierrez
Harman
Hastings (FL)
Hill
Hinchey
Hinojosa
Hoeffel
Holt
Honda
Hooley (OR)
Houghton
Hoyer
Inslee
Israel
Jackson (IL)
Jackson-Lee
(TX)
Jefferson
Johnson (CT)
Johnson, E. B.
Jones (OH)
Kanjorski
Kaptur
Kennedy (RI)
Kildee
Kilpatrick
Kind
Kleczka
Kolbe
Lampson
Langevin
Lantos
Larsen (WA)
Larson (CT)
Leach
Lee
Levin
Lewis (GA)
Lipinski
Lofgren
Lynch
Majette
Maloney
Markey
Matsui
McCarthy (MO)
McCarthy (NY)
McCollum
McDermott
McGovern
McNulty
Meehan
Meek (FL)
Meeks (NY)
Menendez
Michaud
Millender-
McDonald
Miller (NC)
Miller, George
Mollohan
Moore
Moran (VA)
Murtha

NOT VOTING—8

Kirk
Kucinich
Lowey

Thomas
Thornberry
Tiahrt
Tiberi
Toomey
Turner (OH)
Turner (TX)
Upton
Vitter
Walden (OR)
Walsh
Wamp
Weldon (FL)
Weldon (PA)
Weller
Whitfield
Wicker
Wilson (NM)
Wilson (SC)
Wolf

Young (AK)
Young (FL)

Nadler

Napolitano

Neal (MA)

Oberstar

Obey

Olver

Ortiz

Ose

Owens

Pallone

Pascrell

Pastor

Payne

Pelosi

Pomeroy

Price (NC)

Rangel

Reyes

Rodriguez

Ros-Lehtinen

Rothman

Roybal-Allard

Ruppersberger

Rush

Ryan (OH)

Sabo

Sanchez, Linda
T

Sanchez, Loretta
Sanders
Schakowsky
Schiff

Scott (GA)
Scott (VA)
Serrano
Shays
Sherman
Simmons
Slaughter
Smith (WA)
Snyder
Solis

Spratt
Stark
Strickland
Stupak
Tauscher
Thompson (CA)
Thompson (MS)
Tierney
Towns

Udall (CO)
Udall (NM)
Van Hollen
Velazquez
Visclosky
Waters
Watson
Watt
Waxman
Weiner
Wexler
Woolsey

Wu

Wynn

Paul
Quinn

ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE
The SPEAKER pro tempore (Mr.
GILLMOR) (during the vote). Members
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are reminded that there are 2 minutes
remaining in this vote.
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Mr. LEWIS of Georgia changed his
vote from ‘‘yea’ to ‘‘nay.”’

Mr. SANDLIN changed his vote from
“nay’’ to ‘‘yea.”

So the bill was passed.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

——————

COMMERCIAL AVIATION MANPADS
DEFENSE ACT OF 2004

The SPEAKER pro tempore. The un-
finished business is the question of sus-
pending the rules and passing the bill,
H.R. 4056, as amended.

The Clerk read the title of the bill.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Florida (Mr. MICA)
that the House suspend the rules and
pass the bill, H.R. 4056, as amended, on
which the yeas and nays are ordered.

This will be a 5-minute vote.

The vote was taken by electronic de-
vice, and there were—yeas 423, nays 0,
not voting 11, as follows:

[Roll No. 411]

YEAS—423

Abercrombie Calvert Dreier
Ackerman Camp Duncan
Aderholt Cannon Dunn
Akin Cantor Edwards
Alexander Capito Ehlers
Allen Capps Emanuel
Andrews Capuano Emerson
Baca Cardin Engel
Bachus Cardoza English
Baird Carson (OK) Eshoo
Baker Carter Etheridge
Baldwin Case Evans
Ballenger Castle Everett
Barrett (SC) Chabot Farr
Bartlett (MD) Chandler Fattah
Barton (TX) Chocola Feeney
Bass Clay Ferguson
Beauprez Clyburn Filner
Becerra Coble Flake
Bell Cole Foley
Bereuter Conyers Forbes
Berkley Cooper Ford
Berman Costello Fossella
Berry Cox Frank (MA)
Biggert Cramer Franks (AZ)
Bilirakis Crane Frelinghuysen
Bishop (GA) Crenshaw Frost
Bishop (NY) Crowley Gallegly
Bishop (UT) Cubin Garrett (NJ)
Blackburn Culberson Gerlach
Blumenauer Cummings Gibbons
Blunt Cunningham Gilchrest
Boehlert Davis (AL) Gillmor
Boehner Davis (CA) Gingrey
Bonilla Davis (FL) Gonzalez
Bonner Davis (IL) Goode
Bono Davis (TN) Goodlatte
Boozman Davis, Jo Ann Gordon
Boswell Davis, Tom Goss
Boucher Deal (GA) Granger
Boyd DeFazio Graves
Bradley (NH) DeGette Green (TX)
Brady (PA) Delahunt Green (WI)
Brady (TX) DeLauro Grijalva
Brown (OH) DeLay Gutierrez
Brown (SC) DeMint Gutknecht
Brown, Corrine Deutsch Hall
Brown-Waite, Diaz-Balart, L. Harman

Ginny Diaz-Balart, M. Harris
Burgess Dicks Hart
Burns Dingell Hastings (FL)
Burr Doggett Hastings (WA)
Burton (IN) Dooley (CA) Hayes
Butterfield Doolittle Hayworth
Buyer Doyle Hefley

Hensarling
Herger
Herseth
Hill
Hinchey
Hinojosa
Hobson
Hoeffel
Hoekstra
Holden
Holt
Honda
Hooley (OR)
Hostettler
Houghton
Hoyer
Hulshof
Hunter
Hyde
Inslee
Isakson
Israel
Issa
Jackson (IL)
Jackson-Lee
(TX)
Jefferson
Jenkins
John
Johnson (CT)
Johnson (IL)
Johnson, E. B.
Johnson, Sam
Jones (NC)
Jones (OH)
Kanjorski
Kaptur
Keller
Kelly
Kennedy (MN)
Kennedy (RI)
Kildee
Kilpatrick
Kind
King (IA)
King (NY)
Kingston
Kleczka
Kline
Knollenberg
Kolbe
LaHood
Lampson
Langevin
Lantos
Larsen (WA)
Larson (CT)
Latham
LaTourette
Leach
Lee
Levin
Lewis (CA)
Lewis (GA)
Lewis (KY)
Linder
Lipinski
LoBiondo
Lofgren
Lucas (KY)
Lucas (OK)
Lynch
Majette
Maloney
Manzullo
Markey
Marshall
Matheson
Matsui
McCarthy (MO)
McCarthy (NY)
McCollum
McCotter
McCrery
McDermott
McGovern
McHugh
MecInnis

Carson (IN)
Collins
Gephardt
Greenwood

MclIntyre
McKeon
McNulty
Meehan
Meek (FL)
Meeks (NY)
Menendez
Mica
Michaud
Millender-
McDonald
Miller (FL)
Miller (MI)
Miller (NC)
Miller, Gary
Miller, George
Mollohan
Moore
Moran (KS)
Moran (VA)
Murphy
Murtha
Musgrave
Myrick
Nadler
Napolitano
Neal (MA)
Nethercutt
Neugebauer
Ney
Northup
Norwood
Nunes
Nussle
Oberstar
Obey
Olver
Ortiz
Osborne
Ose
Otter
Owens
Oxley
Pallone
Pascrell
Pastor
Payne
Pearce
Pelosi
Pence
Peterson (MN)
Peterson (PA)
Petri
Pickering
Pitts
Platts
Pombo
Pomeroy
Porter
Price (NC)
Pryce (OH)
Putnam
Radanovich
Rahall
Ramstad
Rangel
Regula
Rehberg
Renzi
Reyes
Reynolds
Rodriguez
Rogers (AL)
Rogers (KY)
Rogers (MI)
Rohrabacher
Ros-Lehtinen
Ross
Rothman
Roybal-Allard
Royce
Ruppersberger
Rush
Ryan (OH)
Ryan (WI)
Ryun (KS)
Sabo
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Séanchez, Linda
T.
Sanchez, Loretta
Sanders
Sandlin
Saxton
Schakowsky
Schiff
Schrock
Scott (GA)
Scott (VA)
Sensenbrenner
Serrano
Sessions
Shadegg
Shaw
Shays
Sherman
Sherwood
Shimkus
Shuster
Simmons
Simpson
Skelton
Slaughter
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Snyder
Solis
Souder
Spratt
Stark
Stearns
Stenholm
Strickland
Stupak
Sullivan
Sweeney
Tancredo
Tanner
Tauscher
Tauzin
Taylor (MS)
Taylor (NC)
Terry
Thomas
Thompson (CA)
Thompson (MS)
Thornberry
Tiahrt
Tiberi
Tierney
Toomey
Towns
Turner (OH)
Turner (TX)
Udall (CO)
Udall (NM)
Upton
Van Hollen
Velazquez
Visclosky
Vitter
Walden (OR)
Walsh
Wamp
Waters
Watson
Watt
Waxman
Weiner
Weldon (FL)
Weldon (PA)
Weller
Wexler
Whitfield
Wicker
Wilson (NM)
Wilson (SC)
Wolf
Woolsey
Wu
Wynn
Young (AK)
Young (FL)

NOT VOTING—11

Istook
Kirk
Kucinich
Lowey

Paul
Portman
Quinn
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So (two-thirds having voted in favor
thereof) the rules were suspended and
the bill, as amended, was passed.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

———
URGING GOVERNMENT OF
BELARUS TO ENSURE DEMO-
CRATIC, TRANSPARENT, AND

FAIR ELECTION PROCESS

The SPEAKER pro tempore (Mr.
GILLMOR). The unfinished business is
the question of suspending the rules
and agreeing to the resolution, H. Res.
652.

The Clerk read the title of the resolu-
tion.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Iowa (Mr. LEACH)
that the House suspend the rules and
agree to the resolution, H. Res. 652, on
which the yeas and nays are ordered.

This will be a 5-minute vote.

The vote was taken by electronic de-
vice, and there were—yeas 421, nays 0,
not voting 13, as follows:

[Roll No. 412]

YEAS—421

Abercrombie Calvert Edwards
Ackerman Camp Ehlers
Aderholt Cannon Emanuel
Akin Cantor Emerson
Alexander Capito Engel
Allen Capps English
Andrews Cardin Eshoo
Baca Cardoza Etheridge
Bachus Carson (OK) Evans
Baird Carter Everett
Baker Case Farr
Baldwin Castle Fattah
Ballenger Chabot Feeney
Barrett (SC) Chandler Ferguson
Bartlett (MD) Chocola Filner
Barton (TX) Clay Flake
Bass Clyburn Foley
Beauprez Coble Forbes
Becerra Cole Ford
Bell Conyers Fossella
Bereuter Cooper Frank (MA)
Berkley Costello Franks (AZ)
Berman Cox Frelinghuysen
Berry Cramer Frost
Biggert Crane Gallegly
Bilirakis Crenshaw Garrett (NJ)
Bishop (GA) Crowley Gerlach
Bishop (NY) Cubin Gibbons
Bishop (UT) Culberson Gilchrest,
Blackburn Cummings Gillmor
Blumenauer Cunningham Gingrey
Blunt Davis (AL) Gonzalez
Boehlert Davis (CA) Goode
Boehner Davis (FL) Goodlatte
Bonilla Davis (IL) Gordon
Bonner Davis (TN) Goss
Bono Davis, Jo Ann Granger
Boozman Davis, Tom Graves
Boswell Deal (GA) Green (TX)
Boucher DeFazio Green (WI)
Boyd DeGette Grijalva
Bradley (NH) Delahunt Gutierrez
Brady (PA) DeLauro Gutknecht
Brady (TX) DeLay Hall
Brown (OH) DeMint Harman
Brown (SC) Deutsch Harris
Brown, Corrine Dicks Hart
Brown-Waite, Dingell Hastings (FL)

Ginny Doggett Hastings (WA)
Burgess Dooley (CA) Hayes
Burns Doolittle Hayworth
Burr Doyle Hefley
Burton (IN) Dreier Hensarling
Butterfield Duncan Herger
Buyer Dunn Herseth
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Hill
Hinchey
Hinojosa
Hobson
Hoeffel
Hoekstra
Holden
Holt
Honda
Hooley (OR)
Hostettler
Houghton
Hoyer
Hulshof
Hunter
Hyde
Inslee
Isakson
Israel
Issa
Istook
Jackson (IL)
Jackson-Lee
(TX)
Jefferson
Jenkins
John
Johnson (CT)
Johnson (IL)
Johnson, E. B.
Johnson, Sam
Jones (NC)
Jones (OH)
Kanjorski
Kaptur
Keller
Kelly
Kennedy (MN)
Kennedy (RI)
Kildee
Kilpatrick
Kind
King (IA)
King (NY)
Kingston
Kleczka
Kline
Knollenberg
Kolbe
LaHood
Lampson
Langevin
Lantos
Larsen (WA)
Larson (CT)
Latham
LaTourette
Leach
Lee
Levin
Lewis (CA)
Lewis (GA)
Lewis (KY)

Linder
Lipinski
LoBiondo
Lofgren
Lucas (KY)
Lucas (OK)
Lynch
Majette
Maloney
Manzullo
Markey
Marshall
Matheson
Matsui
McCarthy (MO)
McCarthy (NY)
McCollum
McCotter
McCrery
McDermott
McGovern
McHugh
MecInnis
McIntyre
McKeon
McNulty
Meehan
Meek (FL)
Meeks (NY)
Menendez
Mica
Michaud
Millender-
McDonald
Miller (FL)
Miller (MI)
Miller (NC)
Miller, Gary
Miller, George
Mollohan
Moore
Moran (KS)
Moran (VA)
Murphy
Murtha
Musgrave
Myrick
Nadler
Napolitano
Neal (MA)
Nethercutt
Neugebauer
Ney
Northup
Norwood
Nunes
Nussle
Oberstar
Obey
Olver
Ortiz
Osborne
Ose
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Otter
Owens
Oxley
Pallone
Pascrell
Pastor
Payne
Pearce
Pelosi
Pence
Peterson (MN)
Peterson (PA)
Petri
Pickering
Pitts
Platts
Pombo
Pomeroy
Porter
Price (NC)
Pryce (OH)
Putnam
Radanovich
Rahall
Ramstad
Rangel
Regula
Rehberg
Renzi
Reyes
Reynolds
Rodriguez
Rogers (AL)
Rogers (KY)
Rogers (MI)
Rohrabacher
Ros-Lehtinen
Ross
Rothman
Roybal-Allard
Royce
Ruppersberger
Rush
Ryan (OH)
Ryan (WI)
Ryun (KS)
Sabo
Sanchez, Linda
T.
Sanchez, Loretta
Sanders
Sandlin
Saxton
Schakowsky
Schiff
Schrock
Scott (GA)
Scott (VA)
Sensenbrenner
Serrano
Sessions
Shadegg
Shaw

Shays Tancredo Vitter
Sherman Tanner Walden (OR)
Sherwood Tauscher Walsh
Shimkus Tauzin Wamp
Shuster Taylor (MS) Waters
Simmons Taylor (NC) Watson
Simpson Terry Watt
Skelton Thomas Waxman
Slaughter Thompson (CA) J
Smith (MI) Thompson (MS) xiﬁiﬁi FL)
Smith (NJ) Thornberry Weldon (PA)
Smith (TX) Tiahrt Weller
Smith (WA) Tiberi
Snyder Tierney Wegle}r
Solis Toomey Whitfield
Souder Towns Wicker
Spratt Turner (OH) W}lson (NM)
Stark Turner (TX) Wilson (SC)
Stearns Udall (CO) Wolf
Stenholm Udall (NM) Woolsey
Strickland Upton Wu
Stupak Van Hollen Wynn
Sullivan Velazquez Young (AK)
Sweeney Visclosky Young (FL)
NOT VOTING—13
Capuano Gephardt Paul
Carson (IN) Greenwood Portman
Collins Kirk Quinn
Diaz-Balart, L. Kucinich
Diaz-Balart, M. Lowey

ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE

The SPEAKER pro tempore (Mr.
GILCHREST) (during the vote). Members
are advised that there are 2 minutes
left in this vote.
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So (two thirds having voted in favor
thereof) the rules were suspended and
the resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

——
PERSONAL EXPLANATION

Mr. COLLINS. Mr. Speaker, | was not
present for debate on rollcall vote 407, rule
providing for consideration of U.S.-Morocco
Free Trade (H. Res. 738); rolicall vote 408, to
increase disability compensation for veterans
(H.R. 4175); rollcall vote 409, expressing that
Presidential elections should not be postponed
due to terrorist attacks (H. Res. 728); rollcall
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vote 410, final passage of Marriage Protection
Act (H.R. 3313), rollcall vote 411, Commercial
Aviation MANPADS Defense Act (H.R. 4056);
and rollcall vote 412, expressing the sense of
Congress for fair elections in Belarus (H. Res.
652).

Had | been present, | would have voted
“yea” for rollcall votes 407, 408, 409, 410,
411, and 412.

———

PERSONAL EXPLANATION

Mrs. LOWEY. Mr. Speaker, during an ab-
sence on July 22, 2004, | regrettably missed
rolicall votes 407-412 and other votes. Had |
been present, | would have voted in the fol-
lowing manner: rollcall No. 407: “yea”; rollcall
No. 408: “yea”; rollcall No. 409: “yea”; rollcall
No. 410: “no”; rollcall No. 411: “yea”; rollcall
No. 412: “yea”.

H.R. 4842—United States-Morocco Free
Trade Implementation Act: “yea”; H.R. 4837—
Military Construction Appropriations Act for
FY05: “yea”; Conference Report on H.R.
4613—DOD Appropriations Act for FYO05:
“yea”; H. Con. Res. 436—Celebrating 10
years of majority rule in S. Africa: “yea”; H.
Con. Res. 418—Diplomatic relations between
the U.S. and Japan: “yea”; H. Con. Res.
468—Condemning the attack on the AMIA
Center: “yea”; H. Con. Res. 467—Declaring
genocide in Darfur, Sudan: “yea”; Stenholm
Motion to Instruct on H.R. 1308: “yea”.

———

PERSONAL EXPLANATION

Mr. PORTMAN. Mr. Speaker, today, | was
absent attending to a previously scheduled
commitment and missed the votes on rollcall
No. 411, on H.R. 4056, the Commercial Avia-
tion MANPADS Defense Act; rollcall No. 412,
on H. Res. 652, urging the Government of the
Republic of Belarus to ensure a democratic,
transparent, and fair election process for its
parliamentary elections in the Fall of 2004.

Had | been present, | would have voted
“yea” on rollcall No. 411, “yea” on rollcall No.
412.

Incomplete record of House proceedings.
Today’s House proceedings will be continued in Book II.

NOTICE
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